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State Taxation Faces the Future 


Invasion of its tax- 
ing field by the 
Federal Govern- 
ment seen as the 
State’s chief prob- 
lem in the future 


By HENRY 
F. LONG** 





IT has been said that civilization is always at the 
crossroads. That is equally true of taxation. It is 
equally true of the future as to taxation as it is 
equally true of the state in respect to taxation in the 
future. There is one fundamental, however, that 
we must not overlook and even though it is well 
known and trite, one cannot resist the temptation 
to say that, in the last analysis, taxation is the result 
of human effort and that human effort rests in tax 
administration. It is good if tax administration is 
good and bad if tax administration is bad. A good 
law with a poor tax administrator brings equally 
poor results while a poor law with good tax admin- 
istration is likely to bring a result reasonably satis- 
factory to the people as a whole. 


One of the best stories that occurs to me, illustra- 


tive of what a person could do and, perhaps, of the 
relationship that an individual tax administrator has 
towards people generally was told by a person from 
Wisconsin. And even though many of you have 
heard it, you will perhaps let me tell it to you again 
because Chauncey Depew, that greatest of all after- 
dinner speakers, once said that a man was always 
safe in telling a story that everyone knew because he 
never had to explain the point and, therefore, I am 
going to take a leaf from his book and say that the 
story runs like this, and it is illustrative of the fact 





* Address before the Annual Conference of the National 

Association of Tax Administrators, Chicago, June 27, 1938. 

** Boston; Commissioner of Corporations and Taxation, The 
Commonwealth of Massachusetts. 
_ Editor’s Note.—The proceedings of this entire conference, includ- 
ing this address, are now being prepared for publication by the 
Federation of Tax Administrators, 1313 East Sixtieth Street, 
Chicago. 


that a good tax administrator can give good results 
from a poor law. 

A minister was called to a farming community, 
which was the first pastorate that he had of that 
nature. Thinking that it would be well to get acquainted 
with the outlying area, he visited a farm territory 
that to him seemed very distressing. The farms 
were not well kept. They did not look at all pros- 
perous and it did not seem to him that his new 
pastorate indicated a very prosperous future for him- 
self and family. But finally he came to a farm that 
was particularly pleasing, so pleasing and so in con- 
trast to the other farms that he sought out the 
farmer, whom he had difficulty in finding. He finally 
reached him at his task, and looked about the farm 
which showed good crops,—the well-painted build- 
ings in good repair and altogether an outstanding 
farm. Gazing admiringly about, he said to the farmer, 
“Brother, you and the Lord have got together a good 
farm here.” The farmer looked at his soiled knees 
and gnarled hands and then looked the minister in 
the face and he said, “Pastor, I think that is so. The 
Lord and I have got together a good farm here but, 
parson, you should have seen it when the Lord had 
it alone!” 

Now, a tax law, no matter how good it is, has to 
be operated in conjunction with conditions by a good 
tax administrator who is not afraid of soiling his 
knees or bending his back. 

The title of this talk almost put me to the point of 
really writing an address because we are at the cross- 
roads, and the states, facing the future in respect to 
taxation, have probably the greatest problem they 
have faced in the entire history of the country. Per- 
haps we can consider that for a moment. 

It seems to me that we must, when we say “state,” 
mean not the unit of government which assures just 
state activity but that unit of government which 
means the state as a whole, the state as a unit and 
its political subdivisions. Because, in the last analysis, 
it is the people of a state who are obligated to pay 
all the burdens of government as expressed by the 
activity of that particular state. Whether it happens 
to be a state function like the care of the insane or 
the criminal, or the local functions which are just as 
important, the cost comes out of the pockets of the 
same people. There is an obligation to contribute 
to support all proposals which have ultimately found 
their reflection in activities only because the people, 
or the people represented by their selections in the 
state legislatures, vote to adopt that particular kind 
of a governmental activity. 

We must sense that state taxation in the future 
must coordinate itself or be destroyed if there is 
competition between the state and its various political 
subdivisions in a scramble for the sources of revenue 
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which are most easily obtained by a tax on the people. 
That will bring, in the future, the requirement that 
the states consider with great care before enacting 
any legislation in respect to state revenue what its 
effect will be upon the revenue of their political 
subdivisions. 

In the past, and perhaps it will be so in the future, 
definite reliance for the continuation of our govern- 
ment has been placed upon that part of democracy 
which, is found best expressed locally. In raising 
the necessary local revenue from real estate—that 
being a subject matter that cannot be easily moved 

it is presumptively the only property that an ex- 
penditure of government funds gives reflection of 
increased value and it is probably best dedicated for 
these and other reasons to the local needs. But, if 
on the morrow, the local needs are going to exceed 
the ability of those people who own real estate to 
contribute, then the state must think in terms of 
having its tax structure so coordinated that the 
wealthy portions of the state, able to have that which 
is good, will not deny to those communities, which 
perhaps have not the ability or have a greater burden 
in a governmental way, the right to have the uni- 
formity of governmental benefit which every state 
hopes to have through its governmental activities, 
by a distinction of funds or absorption of some state- 
wide problem of state. 


State taxation, cannot mean that the state itself 
shall grab certain sources of revenue. It does not 
mean that the state shall rely upon any particular 
branch of the revenue activity to sustain itself. Be- 
cause if that is so, the communities that find them- 
selves unable to contribute for their own local needs 
will, just as definitely as can be, undertake to put 
onto the state many of the purely local activities. 
When we start moving from the shoulders of the 
people locally the burden of conducting their own 
local government, we will take a very definite step 
away from democracy as we have known it. 


Necessity of a Co-ordinated Tax System 


The first thought that I want to leave with you 
is that state taxation faces the future with the neces- 
sity of a codrdinated state tax system which takes 
into consideration the local political subdivisions as 
well as the state itself. 

Following the weight of authority must come the 
next and most necessary thing which we have been 
most neglectful of in the past and that is the require- 
ment of planning as to our expenditures. The day 
of haphazardly undertaking governmental activities 
in our particular communities and even in the state 
has gone, in my opinion. We will be obligated in 
the not too distant future to so coordinate our activities, 
which, after all, are based on the desire of the people 
to collectively do something in a governmental way 
which appear as a benefit to the individual, in such 
a manner and in such a proportion to the income of 
the people that they can bear the burden. It is axi- 
omatic that we cannot continue to borrow always 
against tomorrow and there is no indication, as yet, 
that there is just around the corner a tremendous 
taxpaying ability on the part of the people. 





October, 1938 


The requirement for expenditure is more or less 
aggravated today by the fact that there is an ac- 
cumulation of functions which have gathered weight 
for a long period, due to a great many things which 
were adopted long ago and over which government 
now has but little control to which is added the need 
to satisfy the present so-called social security and 
public welfare activities. Unquestionably, most of 
these protective activities will ultimately be an ob- 
ligation of the communities or the state. It can 
not be that the states can forever look to the Federal 
Government or that the cities or the smaller units 
of government can have direct contact with the Fed- 
eral Government in order to support public welfare 
or social security activities. It can not be that, if you 
drain from industry a certain sum of money each year 
to fill a reservoir for the purpose of providing social 
security in its many forms, that the same amount 
of money is going to revolve, as it has in the past, to 
create property values out of which ability is de- 
veloped on the part of the taxpaying public to con- 
tribute to the cost of government. The thing simply 
does not work that way. The flow of water in a 
stream turns only the wheel that it contacts and then 
only once. 

The old theory apparently has been abandoned, 
namely, that the best tax practice was to take as 
little out of the pockets of the people as it was pos- 
sible to take on the theory that if you left money in 
the hands of the individual citizen and encouraged 
his initiative, out of the money that he retained 
through thrift or from a profit-making desire, he 
would create property values. And in the process 
of creating profits or property values in the revolu- 
tion of the payroll that he used, a larger number of 
people would be placed in a position to conduct their 
own life on a higher level and at the same time con- 
tribute more substantially to the support of the gov- 
ernment. 

If that day has passed, and it would appear with 
our present situation of enormous borrowings that 
there is a gradual change in our business structure 
which apparently looks to the future for develop- 
ment along lines other than those that we have had 
in the past, then, truly, the states face the future 
in a tax way with a good many obscuring clouds, if 
we are to compare the future, as we see it, with the 
past. 


Government Consciousness 
on the Part of the Public 


The second aspect of the problem, it seems to me, 
is: How are we going to have the people feel that 
government, after all, is something that they are to 
support? Probably one of the greatest problems 
which the state faces today is the general thought 
on the part of many, that government has an in- 
exhaustible supply of money and that there is some- 
body other than themselves who is really capable of 
contributing all of the funds needed for the support 
of government. It may be that that is a wrong point 
of view to take, and it is quite likely that I am 
mistaken in the thought that those who are receiving 
the benefits under government are still not conscious 
of the fact that government, after all, is nothing more 
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or less than themselves and their fellows who col- 
lectively find through the government agency an 
opportunity of helping the individual. But all of the 
appearances, so far as one can see, indicate an 
enormous social welfare cost which is so dispropor- 
tionate to what the cost of the necessary government 
was before, that, seemingly for the future, the greatest 
problem in revenue raising is going to be the han- 
dling of what has already been embedded in the cost 
of government under the general head of public wel- 
fare or social security. 

There is no guarantee that on the morrow there 
will not bea spread of that activity. There is nothing 
but the prospect of a tremendous spread into lower 
brackets and into wider opportunities for the in- 
dividual. 

And we must consider, when we think in terms of 
the Federal Government, that they are taxing the 
same people; that we are all collectively undertaking 
to run our government on the local government 
level, the state level and the federal level. So that 
when we think of the problem of state taxation in 
the future, we must consider the Federal Govern- 
ment. 


If we now consider the Federal Government, we 
find that a great many of the ideas which must find 
their expression in state taxation and in political sub- 
divisions of the state have been largely applied 
nation-wide. Perhaps the best illustration could be 
found in the expression that apparently the thought 
is prevalent among the people that there should be a 
siphoning of what appears to be the prosperity of 
one group of people to the group of people who 
appear to be less prosperous. In other words, a 
spreading of the property which already has found 
its lodgment in certain sections of the country or 
in certain classes of the people. And to the extent 
that this is a spread of the benefits of government 
and the benefits of individual living, no one can find 
much of any fault with it, provided those from whom 
much is taken are not injured in their ability to live 
and prosper. 


But as to the future which the states face in re- 
spect to taxation it is axiomatic that you cannot 
tax something which has already been dissipated. 
If we think in terms of a reservoir which has 
been accumulating a fullness over a long period of 
vears and find that it has been scattered for irriga- 
tion purposes, even though the places irrigated may 
blossom and bring forth much by way of fruit, the 
reservoir is no longer capable. Unless there can be 
a restoration of those reservoirs as to the future, 
then that particular source of revenue for the pur- 
pose of benefiting all the people is definitely gone. 
[ am not yet able to see that any of the expenditures 
that we have had during the last five or six years 
have created on the part of the people a greater 
ability to pay as to the future. In some aspects it 
appears to have destroyed many of the sources long 
relied upon. 

So much for that aspect of the problem because I 
think we all can agree that the major problem of the 
states in the future is the public welfare problem. 
I think we can agree that generally throughout this 
period there has been a gradual and definite lowering 
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of the other activities in government. On every 
hand you have seen a saving, because it could be 
done, in the various things that we, before this par- 
ticular period, felt were for the best interests of the 
people. We have seen from one end of the country 
to the other a lessening in the amount of money 
which we spend for education, and yet we in America 
were more or less brought up on the thought that 
if we educated all the people, no matter at how great a 
sacrifice, that was the greater assurance that the next 
generation would do better than even we had been 
able to do and that they could, because of that edu- 
cation, create a greater ability to support government 
and create wealth. We know the necessity to have 
it created for the purpose of the continuation of activ- 
ities of the government through taxation in all of 
the other branches, whether they are for the protec- 
tion of the mental or physical good of the people or 
activities for the restoration of the people, so that 
they may become useful members of society. 


With the possible exception of roads, which have 
a very definite connection with public approval, it 
seems to me rather generally to be accepted that 
from one end of this nation to the other, with the 
exception of public welfare, every other single ac- 
tivity of government, even though it has been firmly 
embedded for many years in the system of expendi- 
tures, has very definitely lessened in effectiveness. 
The real effect of the reduction in the cost of educa- 
tion and in the spread of other things which help 
the individual to help himself, admittedly, will not 
be known for ten, fifteen or twenty years. 

There is much to be said in respect to the tremendous 
drain upon that particular side of our life which the 
present situation has brought about. So, on the 
morrow, we have to proceed, as the states face the 
future, with the idea of somehow or other grappling 
with the problem of public welfare and financing it 
separate and distinct from sources of revenue which 
are certain to be recurrent over a long period of years 
and restore to permanent sources of revenue, which 
ultimately must come from the income of the people, 
the activities of education and the restoration of the 
physical and mental well-being of the people that are 
so necessary for a continuation of the American life 
as we see it. 

If we consider the field of revenue in the future, 
what are we to find? In the past, and most of you 
have experienced almost unlimited opportunity lo- 
cally of laying a tax on real estate, constantly there 
has been a greater value, even after taxes have been 
laid upon real estate, than was there before each 
succeeding owner had more or less absorbed the 
taxes of the previous owner in the purchase price. 
That is no longer true because from one end of this 
nation to the other there is generally to be found two 
very distinct things. Values in real estate which 
were present a comparatively few years ago are 
definitely gone, and gone forever, these values 
running into billions of dollars, upon which securities 
were issued and which, as yet, are unpaid now repre- 
sent a destroyed source from which no revenue can 
be derived. So the states look forward to the future 
with the certainty that it will be a long while before 
real estate value is restored to its old level. 

(Continued on page 604) 




















































































































































































































































































THE steady encroachment of the federal govern- 
ment upon the reserve power of the states no longer 
allows of any further compromise. This tide that 
is bearing us away to a centralized distant govern- 
ment must be stopped. 

Back in 1926 President Coolidge’s Memorial Day 
address carried the warning that failure to assert 
state sovereignty would result in the confiscation of 
the remaining rights and privileges of the states. 
Governor Lehman of New York recently explained 
that federal tax policies were jeopardizing the ability 
of the states to meet responsibilities equal to those 
of the federal government. 

This centralizing movement takes its rise in the 
uncontrolled spending power of government. Our 
two-chambered legislatures which formerly served 
as brakes upon this spending power have developed 
serious structural faults. The weakening of this prin- 
ciple has the further effect of depriving the little gov- 
ernment of the town of its rightful place in the larger 
government of the state. This legislative division is the 
basis of the working relationship between the states 
and the federal government. It provides for a give 
and take within limits; for reciprocity as opposed 
to compromise. It is the economy in this principle 
which makes for the division between industry and 
government, so that the benefits of labor and indus- 
try accrue immediately to the citizens of the country. 
In many other countries the government has first 
claim upon these earnings. Where the incentive of 
the private ownership of property prevails, there is 
of necessity a duality in man’s makeup. He is quite 
as much concerned in private gain as in the public 
welfare. These two opposite interests are employed 
to secure impartiality of judgment. 

But this active division in the organization of our 
local, state and federal legislatures is lacking today. 
As a result of the removal of protection to economic 
power, statesmen have ceased to make a balance 





* Editor’s Note: Scoville Hamlin, economist and author, has 
written extensively on the centralizing movement, prevailing in 
industry and government. He edited and contributed to a sympo- 
sium discussion on the growth of idle plant capacity. Mr. Henry P. 
Kendall, Mr. C. E. Bockus, Sir Henri Deterding and other leaders 
in the basic industries were contributors. He has written special 
feature articles for the New York Herald Tribune, New York 
World-Telegram, New York Evening Post, Journal of Commerce, 
The Banker and Financier, The Bankers Magazine, Credit Execu- 
tive, Corporate Reorganizations, Modern Finance, National Re- 
public, Farmer’s Magazine, The Financial Digest, etc. In the 
opinion of this economist there is a way to stop the centralizing 
movement; a clear-cut alternative to collectivism or the totalitarian 
state. Various aspects of the alternative issue are discussed in his 
new book ‘‘Economic Balance—or World War’. 
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to State Sovereignty 
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their first concern. Today it is the collective aspects 
of every situation, the whole, that engages public 
attention. 


In the absence of protection to economic power the 
states and the federal government cannot continue 
to exist side by side. Once again the Union is in 
question, only in this case the struggle for domina- 
tion is in the economic field. Secession has been 
engineered by the people collectively in utter dis- 
regard of the constitutional guarantee to every state 
of a republican form of government; in utter disre- 
gard of the constitutional guarantee that no state 
shall be deprived of its equal representation (eco- 
nomic and political) in the Senate without its own 
consent. 


It is the absence of protection to economic power 
which has transformed the widespread movement for 
removal of division in our legislative assemblies into 
an issue involving nothing less than the survival 
of constitutional government in this country. The 
State of Nebraska adopted a unicameral legislature 
in 1934. Active movements designed to effect a 
similar change in twelve other states are under 
way. The Merchant’s Association of New York 
City, together with Judge Samuel Seabury and a 
number of civic groups sponsored a proposal in the 
Albany Convention for the substitution of a uni- 
cameral legislature in place of the existing two- 
chambered body. This drift into collectivism cannot 
be stopped unless the greater economies in a divided 
legislature are revealed; unless adequate protection 
to economic power is provided in legislative 
organization. 

The bicameral principle of government has been 
so casually accepted of late years that very little 
thought has been given to the factors which go into 
the makeup of the division. It is this easy way in 
combination with the speed of the machine, that is 
responsible for so vast a transformation without con- 
scious approval. The requisite approval can be had 
through securing the unanimous consent of the 
states. This would involve the complete subordina- 
tion of the states to Washington. The alternative 
to centralization is the reconstruction of our two- 
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chambered legislatures, whereby adequate protec- 
tion would be afforded economic power in both 
houses of government. As long as this protection to 
economic power is wanting, the spending programs 
of the state and federal governments will lack con- 
stitutional sanction. These programs will continue 
to reflect conflict rather than Union. 


The removal of protection to economic power from 
the state and federal legislatures has been a long 
drawn out process. The change in both fields finds 
simple illustration in the federal transformation. 

Under the Constitution of 1789 the United States 
Senate and House of Representatives were organized 
to protect the states against the vote of mere num- 
bers, against the fixing of tax exemptions of any 
group in such a way as to exclude their own members 
from sharing the taxes which they helped to impose. 
The two Houses were organized to insure taxation 
with representation and representation with taxa- 
tion. The apportionment of direct taxes by the fed- 
eral government was not left to the direct control 
of Congress. A rule of distribution was written into 
the Constitution which took into account the most 
efficient apportionment of wealth and population. 
This was in the interest of efficiency in business and 
« sound basis of taxation. 

Wealth and population so closely paralleled each 
other in those early days that they were recognized 
by the framers of the Constitution as interchange- 
able measures of progress and development. This 
near relationship was termed the rule of coincidence 
and was employed as the basis for conveying eco- 
nomic and political power into the House of 
Representatives. The rule of coincidence was also 
employed in the apportionment of direct taxes 
between the states. 

During the Constitutional Convention of 1787, 
Rufus King of Massachusetts pointed out that the 
rule of coincidence might undergo change with the 
growth of new industries. In which event, he 
advised that the legislature be instructed to work 
out and adopt such rule or ratio as would bear a more 
direct proportion to the relative wealth and popula- 
tion of the states in Union. 

Under the impact of power machinery the change 
anticipated by King came to pass. Under the new 
conditions, one state might have the same population 
as another but be two or three times as wealthy. 
Population thus ceased to be a fair measure of the 
distribution of wealth or a fair measure for the appor- 
tionment of direct taxes. 

Instead of Congress acting on the suggestion of 
Rufus King and redetermining the proportion be- 
tween wealth and population, the rule of coincidence 
was written out of the Constitution by judicial deci- 
sions and the Sixteenth Amendment. This involved 
the transfer of power over apportioning direct taxes 
into the hands of Congress. The distribution of 
direct taxes in the interest of business efficiency 
ceased to be the first concern of the federal govern- 
ment. This power of control over distribution 
gradually passed into the hands of blocs. For all prac- 
tical purposes, this simply meant that the principal 
safeguard to property held within the states was 
removed without the unanimous consent of the 
states. The accumulated property within state bor- 
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ders was thus subjected to the vote of mere num- 
bers; to the control of superior numbers in one or 
more states; to the fixing of exemptions of any group 
in such a way as to exclude their own members from 
sharing the taxes which they helped to impose. 
Representation without taxation became the order 
of the day. A power of taxation that was originally 
positive in character and employed in the interest of 
balance, was rendered punitive in character by the 
passing of the Sixteenth Amendment. Instead of 
the tax being employed to secure a fair distribution 
of income at the source it was employed in the inter- 
est of maldistribution.. The growing inequalities in 
distribution provided the excuse for progressive tax- 
ation; for allowing one group to accumulate so that 
it might be taxed to compensate another group. An 
excellent example of this situation is found in the 
personal income tax. Some five million personal 
income taxpayers were included in the federal tax 
of 1920. Today the tax includes only a handful of 
the income recipients of the country, some three 
million people. 


Economic power was originally conveyed into the 
United States Senate through the indirect election 
of senators by state legislatures. Property qualifica- 
tions were generally required of representatives and 
voters. This control over suffrage gave each state 
control over the character of the two representatives 
in the Senate. It enabled each state to employ the 
principle of equality of opportunity in the protection 
of its political and economic power. This link be- 
tween the Senate and economic power was com- 
pletely severed in 1913 through the Seventeenth 
Amendment, which provided for the direct election 
of Senators. 


The removal of protection to economic power from 
both Houses of Congress has transformed the ma- 
jority rule of a divided or two-chambered legislature 
into the majority rule of a numerical majority. Gov- 
ernment has been reduced to a question of counting 
heads. 

This overbalancing of government by the sheer 
weight of numbers has brought government and in- 
dustry into open conflict. Both government and 
industry are claiming the right to disregard the first 
essential of economy, an adequate proportion be- 
tween wealth and population. It has brought the 
state and federal governments into open conflict, 
with each government seeking absolute power in the 
fields of direct and indirect taxation. 

The federal government adopted a new income 
tax law in 1913 and an estate tax in 1918. Simul- 
taneously, the states increased their taxes on inheri- 
tance and began in 1911 to resort to income taxes. 
Forty-eight states have invaded the field of consump- 
tion taxes formerly occupied almost exclusively by 
the federal government. All the states impose taxes 
on gasoline. Thirteen make use of taxes on tobacco. 
State taxes on amusements and semi-luxuries are 
rapidly increasing. 

This overlapping of our state and federal govern- 
ments in the fields of direct and indirect taxation has 
come gradually without the guidance of any broad 
policy or plan of apportionment. It represents a 
complete break with the original segregation of 
fields. It was understood by the framers of the Con- 
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stitution that the tariff and excise taxes would be 
reserved to the federal government; that the field 
of direct taxes would be reserved to the states and 
would only be employed by the federal government 
in emergencies. 

Many states have enacted ports of entry and other 
control laws which operate against the free flow of 
interstate commerce. We are rapidly returning to 
the state of economic war that preceded the adoption 
of the Constitution. 


The operation of the several governments in the 
same field of taxation raises an entirely new problem 
of constitutional government. What was originally 
a simple question of separation is today a problem in 
proportion. If the integrity of the local, state and 
federal governments is to be preserved they must 
have access to the principal source of modern indus- 
trial activity, toincome. Without income these gov- 
ernments cannot pay their way. The smaller 
divisions are bound to be transformed into the admin- 
istrative districts of the central government. 


This closer measure of sovereignty would call in 
turn for simplification in the tax levies themselves. 
It would mean doing away with indirect taxes, ex- 
cept in the case of the tariff. The principal sources 
of federal revenue would then consist of the personal 
income tax, property, inheritance and the tariff. The 
principal sources of state revenue would include per- 
sonal income, inheritance and property. The prin- 
cipal sources of local revenue would include personal 
income and property. The personal income, in- 
heritance and property taxes levied by the federal 
government would be collected on income, inheritance 
and property having a national location. The per- 
sonal income, inheritance and property taxes levied 
by the state governments would be collected on in- 
come, property and inheritance having a state loca- 
tion. The personal income and property taxes levied 
by the local governments would be collected on 
property and income having a county location. The 
county, as the smallest practical unit for the collec- 
tion of the personal income tax, would be called upon 
to apportion part of the income collected between 
towns and cities. 

One of the most important factors to be consid- 
ered in connection with this new measure of sov- 
ereignty would be flexibility. The old boundaries 
in this country and abroad which formerly took care 
of excess wealth and population are gone. A large 
proportion of the nations that are given over to farm- 
ing are so crowded today that they cannot employ 
power machinery or technology to advantage; they 
cannot produce more than barely enough for sub- 
sistence. Their entire economy is subject to the rule 
of numbers. With the land area of the world appro- 
priated, there is imperative need for flexibility, for 
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a balance that will allow for the expansion or con- 
traction of wealth and population in the interest of 
improved standards of production and income. This 
flexibility could be realized through the substitution 
of income for profits, as an offset to production. 


If we have to look to the balancing of income and 
production for a flexibility that will provide for rising 
standards of living all along the line, rather than for 
the majority, then our two-chambered legislatures 
will have to be reconstructed with that end in view. 
This could be accomplished by following out the sug- 
gestion of Rufus King. Capital-labor proportions 
suited to our machine economy could be worked out 
for our basic industries. These proportions or units 
of investment could then be employed as the basis 
of representation in the lower Houses of our legis- 
latures. 


In the interest of flexibility, a somewhat similar 
change in our Upper Houses is called for. The 
principle of equality is outworn. It fails to differ- 
entiate in any adequate way between individual and 
individual, between state and state. The substitu- 
tion of the income unit as a basis of representation 
has much to recommend it. The use of income as 
a balance to wealth and population would give form 
to the new objective of rising standards of living all 
along the line. As this balance was approached rep- 
resentation in our legislative assemblies would in- 
crease. Departure from this balance would be 
attended by a corresponding loss of representation. 

This reconstruction of the legislature would pave 
the way for the removal of exemptions now enjoyed 
in part or whole by holders of approximately 
$60,000,000,000 of bonds of the United States govern- 
ment, the states, territories and political subdivi- 
sions. Each government would agree to tax its own 
issues at the prevailing business rate. There would 
no longer be occasion for the several governments 
seeking to tax each other’s issues. A constitutional 
amendment in this connection would not be necessary. 

The United States can accept this drift into col- 
lectivism by allowing the Constitution of the United 
States and the state government to go by default 
or the states can unanimously agree to the centrali- 
zation of government powers in Washington. The 
alternative to this choice is a reconstructed two- 
chambered legislature in which economic power is 
given full protection in the two Houses. 

The task of thinking through this issue of sov- 


ereignty is much simpler than the task of framing 
the Constitution of the United States. In the one 


case the objective was in doubt. In the present case 
the objective lends itself to clarification in advance, 
so that the task is essentially one of implimenting 
the objective with the necessary constitutional 
amendments, some four in number. 





Tax on the Oil Industry 


Approximately $1 out of every $8 received by 
the 182,652 federal, state and local taxing jurisdic- 
tions in the United States is paid by, or through, the 
petroleum industry. 












Hidden Taxes on Electricity 


The annual electric light bill of the average Amer- 
ican family last year totaled $34.81, according to a 
recent estimate. Six dollars of this amount, or 17 
per cent, went to pay “hidden” taxes. 
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Is the Value of Improvements Made by 


Supreme Court decision 

needed to clarify the 

hopeless conflict of au- 

thority as laid down by 

the District Courts and 
the BTA 


By J. DUKE 
SMITH* 


SO much has been written on this question,’ that the 
only excuse for this article is the fact that three District 
Court decisions have recently been handed down,’ 
approving the decision in the leading case of Hewitt 
Realty Co. v. Commissioner, (CCA-2) 76 F. (2d) 880, 
holding that a lessor derives no income when im- 
provements made by a lessee become the property 
of the lessor, contrary to Treasury Regulations, and 
to a long line of decisions of the Board of Tax 
Appeals. More recently the Court of Claims, on 
May 31, 1938, sustained the regulations in Blatt Co. 
v. United States. A petition for certiorari has been 
applied for in this case. It is hoped that this much 
disputed question will now be decided by the Supreme 
Court. 


I. History of the Regulations 
and Decisions with Regard to 
Improvements by a Lessee 

There is no provision in any of the revenue acts, 


beginning with the Income Tax Law of 1913, dealing 
directly with the question of improvements made by 





* Attorney at Law, Boston. 


1IT Paul & Mertens, Law of Federal Income Taxation, p. 466; 
Montgomery, Federal Income Tax Handbook, 1936-7, p. 329; Magill, 
Taxable Income, p. 205; 12 Tax Magazine, 469; 6 St. Louis Law 
Review, 26; 20 Minnesota Law Review, 320; 30 Illinois Law Re- 
view, 392; 47 Harvard Law Review, 1268; 51 Harvard Law Review, 
1113; 98 A. EL. BH. 1207. 


? Hilgenberg v. United States (U. S. D. C. Md.) Nov. 29, 1937, 21 
Fed. Supp. 453; Staples v. United States (U. S. D. C. East. Dist. 
Penn.) Dec. 31, 1937, 21 Fed. Supp. 737; English v. Bitgood 
(U. S. D. C. Conn.) Jan. 5, 1938, 21 Fed. Supp. 641. 

> Morphy v. Commissioner, 35 BTA 289; Sloan v. Commissioner, 
36 BTA 370; Slack v. Commissioner, 35 BTA 271; Martin v. Com- 
missioner, 24 BTA 813; Alexander v. Commissioner, 13 BTA 1172; 
Scott v. Commissioner, 9 BTA 1219; and see Hart v. Commissioner, 
37 BTA 54; Bonbright v. Commissioner, Memorandum decision, 
March 22, 1938, CCH, BTA Decisions No. 1012-F. 

*384 CCH { 9343. 


Taxable Income to the Lessor? 


a lessee. Whether or not, or to what extent, their 
value constitutes income, taxable to the lessor, de- 
pends upon the definition of gross income in the 
revenue acts, as controlled by the Sixteenth Amend- 
ment. The Revenue Act of 1936 (Sec. 22 (a)) de- 
fines gross income as including “gains, profits and 
income derived from salaries, wages, or compensa- 
tion for personal services, of whatever kind and in 
whatever form paid, or from professions, vocations, 
trades, businesses, commerce, or sales, or dealings in 
property, whether real or personal, growing out of 
the ownership or use of or interest in such property; 
also from interest, rent, dividends, securities, or the 
transaction of any business carried on for gain or 
profit, or gains or profits derived from any source 
whatever.” Substantially the same provision is con- 
tained in all the revenue acts.® 

The first published ruling by the Treasury De- 
partment on the question was T. D. 2442, Feb. 6, 
1917, in which the Bureau held that where, under 
the terms of a rental or lease contract, a tenant 
agrees to erect a building or other permanent im- 
provement upon the freehold of another, the building 
or improvements becomes a part of the realty, and 
the difference between the cost of the improvements 
and the allowable depreciation during the term of the 
lease is profit or gain to the lessor at the end of the term 
of the lease. This ruling, with minor changes, was 
embodied in Regulations 33, revised, Art. 4, para- 
graph 50 (1916 Act, as amended by Act of Oct. 3, 
1917) and Art. 48 of Regulations 45 (1918 Act). On 
May 5, 1919, the Circuit Court of Appeals for the 
Ninth Circuit in Miller v. Gearin (258 Fed. 225, cer- 
tiorari denied, 250 U. S. 667) held that the value of 
improvements erected by a lessee is not income to 
the lessor at the end of the term of the lease. The 
court said, by way of dicta, that the time when the 
lessor derived income was “when the completed 
building was added to the real estate and enhanced 
its value.” Miller v. Gearin was followed on Febru- 
ary 2, 1920, by the District Court for the Northern 
District of California, Second Division, in Cryan v. 
Wardell, 263 Fed. 248, holding that no income was 
received by the lessor in 1916 when a lease was for- 
feited prior to its expiration, on account of improve- 
ments made by a lessee in 1910, which then became 
a part of the realty. The court, as in the Miller case, 
said, by way of dicta, that income accrued to the 
lessor in 1910, when the improvements became a part 
of the lessor’s realty. As a result of these two deci- 
sions, the Bureau abandoned its theory as set forth 
in T. D. 2442 and in its regulations, and on Sept. 1, 
1920, promulgated T. D. 3062 (C. B. 3, 109), by which 
the regulations were amended to read in part as 
follows: 


“When buildings are erected or improvements are made 
by a lessee in pursuance of an agreement with the lessor, 





5 Sec. IIB, 1913 Act; Sec. 2 (a) 1916 Act; Sec. 213 (a) 1918, 1921, 
1924, 1926 Acts; Sec. 22, 1928 (a) 1932, 1934 Acts. 



















































































































































































































































































































































































































578 THE 






and such buildings or improvements are not subject to 
removal by the lessee, the lessor receives income at the 
time such buildings or improvements are completed, to 
the extent of the fair market price or value of such build- 
ings or improvements subject to the lease.” 


D. 3062, see Mim. 2714 


For an elaboration of T 


(C. B. 4, 90). 
Under Art. 48 of Regulations 62 (1921 Act) the 


taxpayer was for the first time given an option to 
report the value of the buildings or improvements 
on either of the following bases: 


“(a) The lessor may report as income at the time when 
such buildings or improvements are completed the fair 
market value of such buildings or improvements subject 
to the lease. This amount would ordinarily be the differ- 
ence between the value of the land free from the lease 
without such improvements and the value of the land 
subject to the lease with such improvements. 

“(b) The lessor may spread over the life of the lease the 
estimated depreciated value of such buildings or improve- 
ments at the termination of the lease and report as income 
for each year of the lease an aliquot part thereof.” 

Substantially the same provisions appear in sub- 
sequent regulations until those promulgated under 
the 1934 Act.® 


Art. 22 (a)-13 of Regulations 86 (1934 Act), in ad- 
dition to the options in prior regulations, provides 
for a third option as follows: 


“The lessor may report as income for the taxable year in 
which such buildings or improvements are completed their 
fair market value at the time of their completion.” 

This option also appears in Art. 22(a)-13 of Regu- 
lations 94 (1936 Act). 


Art. 22(a)-13 of Regulations 86 (1934 Act) for the 
first time eliminated the words “in pursuance of an 
agreement with the lessor,” contained in prior regu- 
lations, making it immaterial whether the improve- 
ments are optional or required on the part of the 
lessee. 


In Kentucky Block Coal Co. v. Lucas, 4 F. Supp. 
266 (Dist. Ct. W. D. Kentucky), the court, without 
referring to any decision or to any regulation, held 
that the value of repairs and additions made by a 
lessee and which became a part of the lessor’s realty 
when made, was taxable income to the lessor in the 
year in which made. 


In United States v. Boston & Providence R. R. 
Corp. (CCA-1), 37 F. (2d) 670, the court held that 
the fair cash value of the obligation of the lessee 
under a long-term railroad lease to discharge funded 
debt of the lessor was income to the lessor in the 
year when the lease was executed, and thus became 
part of its statutory invested capital. The court 
treated the obligation as being similar to a bonus for 
a leasehold interest, being income in the year in 
which received. Although the validity of the regu- 
lations with regard to buildings or improvements 
erected by a lessee was not in issue, the court said 
in part: 

“A building erected on leased land under a covenant in 
the lease that it shall become and remain a part of the 


realty and the property of the lessor is treated by the Rev- 
enue Department, and properly so, as income of the 





6 Art. 48 of Regulations 65 (1924 Act) identical with Art. 48 of 
Regulations 62; Art. 48 of Regulations 69 (1926 Act) identical, with 
the omission of the second sentence under option (a); the same is 
true of Art. 63 of Regulations 74 (1928 Act), and Art. 63 of 
Regulations 77 (1932 Act). 
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lessor, presumably upon the ground that, on becoming a 
part of the realty, it has enhanced the value of the lessor’s 
property to the amount it has added to its fair market 
value; and, while its cost as to the lessee may be treated 
as so much rental and be spread over the entire term of the 
lease in computing his income tax, the fair market value 
it has added to the lessor’s property is taxable to the lessor 
in the year in which the building was constructed. Miller 
v. Gearin, supra; Cryan v. Wardell, supra.” 


In Crane v. Commissioner, (CCA-1) 68 F. (2d) 640, 
it appeared that in 1920 the taxpayer leased land and 
a building for ten years, the lessee to make improve- 
ments, during the year 1920, which were to revert 
to the taxpayer upon the termination of the lease. 
In 1927 the taxpayer sold the property subject to 
the lease. In computing his profit on the sale he 
took the difference between the sale price and the 
March 1, 1913, value, plus the depreciated value of 
the improvements. No part of the cost of the im- 
provements had previously been reported by the tax- 
payer as income for any year. The Commissioner 
recomputed the profit without making any allowance 
for the depreciated value of the improvements, and 
his action was sustained by the Board of Tax Ap- 
peals. The court, in affirming the decision of the 
Board, said in part as follows: 


“In the instant case, the petitioner failed to include in his 
return for the year 1921, or in any subsequent return, the 
fact that the improvements had been made. There can be 
no doubt that when the petitioner made his return in 1921 
for 1920 income, he was under an obligation to return and 
pay a tax on the depreciated value of such improvements, 
as a part of his income for that taxable year. Article 48 
of Regulations 45 (1920 Edition) as amended (T. D. 3062); 
Miller v. Gearin (CCA), 258 F. 225; United States v. Boston 
& Providence R. R. Corp. (CCA), 37 F. (2d) 670. While 
modified by later regulations giving the taxpayer the option 
of spreading over the life of the lease the depreciated value 
of such improvements, the petitioner’s obligation to report 
such i income continued to exist. 

“This obligation to report and pay a tax was never per- 
formed, and cannot now be enforced against the petitioner, 
because it is barred by the statute of limitations. The peti- 
tioner urges that he is entitled to the benefit of the statute 
of limitations, and so he is. The obligation can no longer 
be enforced. But the failure, however innocent, to report 
this income, constituted in effect a statement that no such 
income was received, and the government, in reliance there- 
on, failed to receive the amount of any such tax as might 
have resulted if the petitioner’s returns had been accurate. 
The statutes and regulations should not be construed to 
entitle a taxpayer to the benefit of an expenditure made 
by his lessee, when the taxpayer has failed to report or to 
pay a tax in the appropriate year or years upon the income 
received by virtue of the lessee’s expenditure.” 


Judge Morton, in a concurring opinion, expressed 
some doubt as to the validity of the regulations in 
the following language: 


“Tf the regulation of 1918 is valid—as to which I have 
doubts which are not lessened by the subsequent changes 
in it—he may in fact have had no such right of election if 
the Commissioner objected. But the Commissioner does 
not object. As we said in the Moran case on very similar 
facts, the taxpayer having made his election and acted on 
it, and the Commissioner having accepted his position, and 
rights having become fixed, the taxpayer was not at liberty 
to change his mind and repudiate the position which he 
had taken. Moran v. Commissioner (CCA, November 10, 
1933), 67 F. (2d) 601. The sale of the property by Mr. 
Crane had, for present purposes, the same effect as the 
termination of the lease; it fixed his gain from the trans- 
action. The gain thereupon became taxable as income, or 
as profits, in the year in which it was received. I mention 
this divergence of view because I fear that tye ground 
taken in the opinion may lead to difficulties with the statute 
of limitations,” 
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In Hewitt Realty Co. v. Commissioner, (CCA-2) 76 
(2d) 880, the facts were that the petitioner, in 
1929, leased land and buildings for 21 years, with a 
contingent option to the lessee to renew for three 
successive like periods. The lessee was given the 
option but was not required to replace the original 
buildings, and its option to renew was contingent 
upon its erecting a new building, title to which by 
the terms of the lease was to vest in the petitioner 
at once. The lessee erected a building which was 
completed on May 1, 1931. In reporting its income 
for 1931, the petitioner included nothing because of 
the erection of the building and its acquisition of 
title to it. The Commissioner increased its net tax- 
able income by an amount representing an aliquot 
part of the depreciated value of the building for the 
year in question on the assumption that the con- 
trolling term of the lease was 21 years, under option 
(b) of Art. 63 of Regulations 74. The Board of Tax 
Appeals sustained the Commissioner. The majority 
of the court, in an opinion by Judge Hand, reversed 
the order of the Board of Tax Appeals, and held that 
under Eisner v. Macomber, 252 U. S. 189, gain, in 
order to be taxable as income, must be “realized”; 
that no gain would accrue to the petitioner until it 
sold the property. In effect the court held that the 


regulations were invalid. Judge Hand said in part 
as follows: 


“We concede that in a situation like that at bar a lessor 
need not receive money to be taxable; if improvements to 
land be portable—detachable machinery for example, which 
he can take off and sell as separate chattels—he receives 
income either when the lease is made, or when the term 
ends; for present purposes we need not say which. On the 
other hand, if the lease requires the lessee to drain the 
land, or set out shade trees, or pave it, or grade it, or build 
a golf course, or a race track on it, we can see no difference 
between the resulting increase in its value and that arising 
from the growth of the surrounding neighborhood, or the 
increase in value of a share of stock. The question as we 
view it is whether the value received is embodied in some- 
thing separately disposable, or whether it is so merged in 
the land as to become financially a part of it, something 
which, though it increases its value, has no value of its own 
when torn away. Therefore in our judgment if a building 
when removed be worthless, save as bricks, iron, and mor- 
tar, it becomes income only when the land is sold, and 
then only in so far as it increases the ‘amount realized’ at 
that time—the minuend in the equation of gain. This 
answers every fiscal necessity far more directly and simply 
than any other formula. While the term lasts, the lessor 
gets nothing which benefits him but the rent; when it ends, 
he gets land for which he can get a higher rent—that is, 
if the building is neither outworn, nor outmoded. On all 
rents he must pay a tax. If he sells at any time, pending 
the term or after it ends, the building will increase his 
gains; and his taxes in proportion.” 


Judge Chase, in a dissenting opinion, said in part: 


“The lessee took the lessor’s property as it was and 
agreed to pay rent. That rent was certainly income to the 
lessor. In part it was payable in money and in part pay- 
able in additions to value, if any, if the lessee elected to use 
the land for the purpose ‘of erecting and maintaining upon 
it a new building. It did so elect, and the price it had to 
pay under the lease was to have the title to the new 
building become the property of the lessor at once subject 
to the lease. That was what the lessor received as addi- 
tional rental for that additional use of its land under the 
lease. It was derived from the lease just as was the rent 
it received in money. If the title to the new building had, 
in view of the fact that it was subject to the lease, any 
present value in the year it was acquired, that value was 
a gain to the lessor growing out of the use of its land by 
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the lessee. Although this gain became a part of the real 
estate from which it was derived, this was so only because 
the lessor agreed to receive the title to any new building 
constructed by the lessee upon the leased land in payment 
for the use of the land for that purpose. Incidentally, it 
paid for the option to renew the lease for successive terms. 
Any present value such title may have had in 1931 was a 
gain then derived by the lessor from its leased land and 
as such was income realized therefrom. 


‘“* * * Under subdivision (b) of Art. 63, Reg. 74, the 
lessor is entitled to spread over the life of the lease the 
estimated depreciated value of the building at its termina- 
tion and, as the life of the lease may be extended by the 
lessee beyond the depreciated life of the building, it seems 
clear that the depreciated walue of the building at the ter- 
mination of the lease cannot be correctly determined in 
order to apply the regulation unless consideration is given 
to the lessee’s right to renew without any increase in the 
rent based upon any added value to the property due to 
the erection of the building. The creation of but one new 
term under the option to renew would put the date of 
termination of the lease beyond the agreed depreciated life 
of the building. It would be idle to say that such a con- 
tingency would be given no effect by a purchaser of the 
lessor’s interest in the property. It should not be ignored 
in estimating the depreciated value of the buildings at the 
termination of the lease for purposes of taxation. As it 
was not given effect by the Commissioner in determining 
the deficiency which was sustained by the Board, it is 
apparent that the deficiency was incorrect in amount.” 


Certiorari was not applied for in the Hewitt case, 
presumably because of the facts as set forth in Judge 
Chase’s dissenting opinion. The Hewitt decision was 
handed down on April 8, 1935. It was not until 
November 29, 1937, that any further decision on the 
question was made by any court. On that day the 
United States District Court for the District of 
Maryland in Hilgenberg v. United States, 21 Fed. 
Supp. 453, in a well reasoned opinion, followed the 
Hewitt case. The court stated that the facts, in their 
material features, were similar to those in the Hewitt 
case, except that in the latter case there was a pro- 
vision for renewal. The court held that the value 
of improvements made by a lessee was not income 
to the lessor when made, either under the Sixteenth 
Amendment or under the definition of gross income 
in the Statutes; that contrary statements in Miller v. 
Gearin, 258 Fed. 225, and Cryan v. Wardell, 263 Fed. 
248, were mere dicta. The court said in part: 

“The theory underlying the present attitude of the Com- 
missioner and all of the decisions of the Board of Tax 
Appeals appears to be founded on the misconception that, 
since the value of the improvements is not income at the 
time the lease is terminated, it must of necessity be income 
when they are completed. This, of course, is a non-sequitur, 
because it need not be income at either time. The reason- 
ing of necessity is based upon the theory that since, upon 
the completion of improvements by the lessee, the rights 
of the lessor under the lease are such that the new con- 
struction at that time becomes his permanent property sub- 
ject to the lease, any increase in value then acquired which 
will not be exhausted during the life of the lease is addi- 
tional rent paid at that time, and taxable to the lessor in 
that year as income. In so far as the decision in the Miller 
case, or in any other case referred to, is to be considered 
as a holding to this effect, we must disagree with such 
holding, because we believe that the conclusion, and rea- 
soning upon which such conclusion is based, in the Hewitt 
Realty Company case, supra, are more sound.” 


No appeal was taken by the Government in this case. 

On December 31, 1937, the United States District 
Court for the Eastern District of Pennsylvania, in 
Staples v. United States, 21 Fed. Supp. 737, also fol- 
lowed the decision in the Hewitt case on similar facts. 
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In holding that the value at the end of a lease of a 
building erected by a lessee was not income to the 
lessor in the year of erection within the Sixteenth 
Amendment, the court said, in referring to the defi- 


nition of income as laid down in Eisner v. Macomber, 
252 U. S. 189: 


“In the light of this authoritative definition I have 
reached the conclusion that the value of a building erected 
by a tenant on his own initiative and without any obli- 
gation to do so, which by reason of its being annexed to 
the freehold becomes the property of the landlord, is not 
income of the landlord until the land is sold or otherwise 
disposed of. 


“In the present case it seems clear to me that the value 
of the building permanently added to the land by the tenant 
was at the most, in the words of Mr. Justice Pitney, but 
‘a gain accruing to capital, * * * a growth or increment 
of value in the investment.’ It was not ‘something of ex- 
changeable value proceeding from the property, severed 
from the capital, * * * and coming in, being “derived,” 
that is, received or drawn by the recipient (the taxpayer) 
for his separate use, benefit and disposal.’ ” 


The Solicitor General has announced that the Gov- 
ernment’s appeal in this case will not be pressed. 

On January 5, 1938, the United States District 
Court for the District of Connecticut, in English v. 
Bitgood, 21 Fed. Supp. 64, followed the Hewitt case, 
on similar facts, except that in the English case the 
lessee was required to erect a building rather than 
permitted to do so, and there was no provision for a 
renewal of the lease. The court was bound by the 
decision in the Hewitt case, and so stated. The court 
said in part: 


“The plaintiff contends that on the income issue the case 
is governed by Hewitt Realty Co. v. Commissioner, CCA-2, 
76 F. (2d) 880, 884, 98 A.L.R. 1201, and with this contention 
I agree. The decision there is binding here. The defend- 
ant’s proposition is that when the new building was 
erected on the plaintiff's land it became a part of the 
realty, and consequently became his upon completion; that 
therefore its cost was taxable income to him as of the year 
of completion. The regulations, however, generously allow 
the taxpayer at his option to spread the amount of such 
income over the term of the lease. Now, since the estimate 
of the depreciation charges over the term of the lease is 
$658,324.29, and the total increase in the value of the land 
due to the erection of the building was $760,709.84, there 
remained to be reported, after offsetting the estimated de- 
preciation against the cost to be reported, the sum of 
$102,385.55, and the defendant contends that this amount 
should be pro-rated over the term of the lease. The 
defendant’s argument seems to be that the entire cost of 
the building was income which could have been taxed in 
1927, the year of completion; that the privilege of pro- 
rating this income over the term of the lease is allowed 
as a matter of grace, and at the option of the taxpayer. 
In the Hewitt Realty Company case, the Circuit Court of 
Appeals for this circuit held in a similar situation that the 
erection of a building by a tenant constituted an unrealized 
addition to the value of the real estate of the landlord, and 
that this appreciation could be realized only by a sale or 
other disposition of the real estate. The erection of the 
building was not a severance of something from the land- 
lord’s capital, but the addition of something to it which 
was thereafter indivisible and inseparable from it. 


“IT regard the principle thus announced as binding on 
this Court, and I consider it sound. The element of un- 
certainty which existed in that case as to whether the 
tenant would exercise the option to renew and thus extend 
the term of the lease beyond the life of the building is not 
present in the case at bar, but while that uncertainty 
apparently had some influence on the decision, it was not 
the basic reason for the conclusion reached, and I believe 
the decision would have been the same if it had been absent. 
The fundamental consideration is that in both the Hewitt 
Realty Company case and the case at bar the taxpayer got 
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nothing which he could take away and use for his own 
purposes leaving his original investment and its power to 
yield a return undisturbed.” 


The court stated another ground on which the 
plaintiff was entitled to judgment: inasmuch as the 
building was completed in 1927, and assuming that 
its value was income to the plaintiff in that year, 
since he had not elected to treat as income a pro- 
portionate part of the value as income for each year 
of the lease, nothing occurred in the year 1933 (the 
year under consideration) by which he was enriched. 


On May 31, 1938, the Court of Claims in M. E. 
Blatt Company v. United States (384 CCH { 9343) ap- 
proved the Commissioner’s addition to a lessor’s 
income of one-tenth of the cost, depreciated to the 
end of a ten-year lease, of improvements made by 
a lessee, which were required to be made by it, and 
which became the property of the lessor when made. 
The court said in part as follows: 


“Improvements to leased property made by a lessee, 
which become the property of the lessor at the time made, 
constitute compensation paid by the lessee as additional 
rental for the use of the leased premises. This compen- 
sation is a fixed, definite, and ascertainable amount under 
the contract. The cost of improvements less depreciation 
over the term of the lease is a fair measure of their present 
worth to the lessor as rental for the leased premises in 
addition to the stipulated money payments to be made by 
the lessee, and this amount may, we think, be properly 
regarded as a gain, profit, or income to the lessor under 
the Sixteenth Amendment and the statutory definition of 
taxable income. Such amount is not an indefinite element 
similar to natural appreciation in market value of property 
owned by a taxpayer or appreciation in value through cap- 
ital improvements made by the owner of the property 
which need some form of measurement, such as a sale, to 
be rendered definitely known and ascertainable in amount. 
A lessor has the unrestricted ownership of the leased prem- 
ises, although, as a result of the lease, he is deprived of 
the beneficial use of the leased premises and, therefore, of 
the beneficial use of the gains accruing to him through 
improvements constructed by the lessee, but we think it is 
clear that under the statute the gain, profit, or income is 
not divested of its character, as such, by the lease arrange- 
ment which may limit, for a time, its use or disposal by 
the taxpayer or which may entirely deprive the lessor for 
the period stated in the lease of the beneficial use of the 
gain. Lucas v. Earl, 281 U. S. 111; Lonsdale v. Commissioner, 
32 Fed. (2d) 537; Cleveland Railway Company v. Commis- 
stoner, 36 Fed. (2d) 347; Standard Slag Company v. Com- 
missioner, 63 Fed. (2d) 820; Commissioner v. Terre Haute 
Electric Co., Inc., 67 Fed. (2d) 697. The lessor is free to 
sell or otherwise dispose of the improvements subject to 
the lease. These views on the question presented are 
supported by the weight of authority upon the subject. 
Miller v. Gearin, 258 Fed. 225; United States v. Boston & 
Providence R. R. Corporation, 37 Fed. (2d) 670; Crane v. 
Commissioner, 68 Fed. (2d) 640; Slack and Merwin, Exrs. v. 
Commissioner, 35 BTA 271; Morphy v. Commissioner, 35 
BTA 289. The case of Hewitt Realty Co. v. Commissioner, 
supra, is distinguishable upon the facts. In that case the 
original term of the lease was for a period of 21 vears and 
the improvements (a new building) constructed in 1931 
by the lessee upon the leased premises had a useful life 
of 40 years. The Commissioner used the original 21-year 
term of the lease in computing the lessor’s gain. But the 
lease contained a provision reserving to the lessee the right 
at the end of 21 years to renew the lease for three suc- 
cessive-running terms, or for a period of 63 years beyond 
the original term of 21 years. On this point the court 
held, and with this holding we agree, that effect should be 
given to the right of the lessee to continue the lease for a 
term beyond the useful life of the improvements. There 
was, therefore, no present increase in the net worth to the 
lessor and no existing or ascertainable gain to the taxpayer 


(Continued on page 616) 














Why Not Right 


Our Tax Wrongs? 














THE tremendous increase in the 
annual cost of operating the federal 
government and the resulting im- 
mense increase in the national debt 
of the United States, the annual interest alone on 
which requires too large a portion of the federal tax 
income, and the appalling duplication of this trend 
by certain state and municipal governments have 
undoubtedly been great factors in the continuance of 
our recent depression and of our current recession. 

Had President Roosevelt carried out his pre-election 
promise to operate the government economically, 
eliminating unnecessary commissions and bureaus 
and reducing federal expenses 25%, the tax problem 
would not be so acute. 

With multiplying political bureaus, commissions, 
and wasteful expenditures, the attempt to attribute 
this increased cost of government to the necessity of 
relief and work relief coupled with modern condi- 
tions alone, is very shallow indeed. With an efficient, 
economical administration which was effectively 
solving the questions of unemployment and the de- 
pression, there might be some basis for such an excuse. 

Chief Justice Marshall once aptly said that “the 
power to tax is the power to destroy.” To a great 
extent this destructive tendency is apparent in the 
tax laws in force in the United States today—federal, 
state and local. The crushing effect on small busi- 
nesses and the demoralizing effect on the initiative 
of the overburdened individual taxpayer is most 
evident. The very laws themselves, while primarily 
imposed for the purpose of producing revenue, con- 
tain provisions penalizing those who through in- 
dustry, thrift and economy have acquired a competence 
or seek to do so. The injection of equity and the 
elimination of the punitive provisions in our tax 
legislation is badly needed. 


Taxation a Function of Government 


President Roosevelt is quoted as saying in 1932, 
“America has no tax system. Taxation, as every 





* Tax Consultant and Counselor, Pittsburgh, Pa. 

Author’s Note.—For more than twenty years the writer has 
studied and analyzed the tax laws of the nation—federal, state 
and local—and has discussed their provisions and requirements 
in written articles, by public addresses and through many series 
of radio talks. He has called attention to their inequity and 
weakness, and has shown how the taxes overlap, duplicate and 
Pyramid. In this article he recommends the appointment of a 
tax commission to study and rectify these defects. 
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citizen knows, is a function of gov- 
ernment. Almost every other func- 
tion of government is properly 
apportioned between the federal 
government, the state government and the local gov- 
ernment, and each operates without overlapping the 
others. Not so, however, with taxation. In all these 
hundred and fifty years we have never set up a tax 
system. In effect, each unit of government taxes the 
readiest tax source, with the obvious result that too 
often we find double taxes laid simultaneously on the 
same object by the government and by a state 
government. 


“How much better it would be if the whole field of 
the sources of taxation could be divided between fed- 
eral and state governments. Some forms of taxation 
ought to be allotted to the federal government. 
These include such items as import taxes and taxes 
more easily collectible by the federal government. 
For instance, a tax on tobacco can be easily levied 
by the federal government at the tobacco factory; 
whereas, the same tax, if imposed by a state govern- 
ment, must be collected with large expense and 
difficulty, at the corner store. 


“The time has come for definite action along 
practical lines—to sit around a table and allot the 
various tax sources to the different kinds of govern- 
ment.” 

The administration took no steps to carry this into 
effect and has apparently dropped the idea. 


Per Capita Tax Liability 
in the United States 


Notwithstanding political statements to the contrary, 
an examination of the records reveals that the tax 
liablity per capita of the United States taxpayer is the 
highest in the world, and the mounting cost of gov- 
ernment and the increase of $23,500,000,000 in the 
national debt by the present administration means 
still greater taxes in the immediate future and burden- 
some taxes on future generations. Beyond a certain 
point, the excessive rates become non-productive 
and the law of diminishing returns becomes opera- 
tive. Added to these facts, involved and faulty 
administration of the Internal Revenue and other 
Tax Acts, complex forms and regulations, arbitrary 
and conflicting rulings of officials, and many court 
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decisions, with the excessive cost of keeping extensive 
records and preparing voluminous returns, in many 
cases adds a burden equal to the tax itself. 

Despite the evident inequity of this situation, the 
Treasury Department apparently is not adverse to 
these conditions, as illegal tax payments continue to 
be required of taxpayers similarly situated to those 
taxpayers who have had their contentions approved 
by the Board of Tax Appeals, but to which decisions 
the Commissioner of Internal Revenue has not 
acquiesced. As the burden of proof is on the tax- 
payer, the only alternative to paying these additional 
and illegal taxes, is for the taxpayer to carry his 
case to the Board of Tax Appeals or to the federal 
courts, and in many cases the amount involved does 
not warrant the expense of such appeal. 

An examination of the records does not reveal many 
concessions by the Commissioner to the taxpayer of 
disputed points in the law or regulations; rather a 
tightening up in the government’s favor, even though 
the intent of Congress may have been to have the 
law read to favor the taxpayer. The Commissioner’s 
office also is said to issue to collectors, revenue agents 
and others concerned, private and _ confidential 
memoranda denying to taxpayers, against the intent 
of Congress and the Senate Finance Committee 
report, the benefit of certain provisions in the law 
and regulations. 

Undoubtedly there are far too many taxing bodies. 
In Pennsylvania alone, where under a governor and 
legislature politically minded, vou taxes have increased 
many-fold, there are said to be 5,585 separate taxing 
bodies drawing salaries and fees and i imposing various 
tax burdens upon individuals and corporations. 

Then the range of taxes is too numerous and 
widespread. One corporation doing a national busi- 
ness, reports having in a single year paid 117 separate 
types of taxes to 7,350 governmental agencies, com- 
prising the Federal Government, 38 state govern- 
ments, 1,579 counties, 3,893 cities, boroughs and 
townships, and 1,839 school districts. 

Relief can only be secured by strict efficiency and 
economy in the administration of our governments, 
rather than extravagance and waste; a revision of 
the tax structure to make it more equitable, separat- 
ing and limiting the functions of federal, state and 
local taxing bodies each to a particular sphere of 
taxation, combination and simplification of tax forms 
and of settlements and modification of requirements 
on taxpayers. A greater deference to the taxpayer 


would secure better codperation and easier settle- 
ments. 


Federal Non-Partisan Tax 
Commission Advocated 


For this purpose, I advocate the appointment of a 
federal non-partisan tax commission of tax experts 
and tax accountants and others familiar with the 
actual handling and ownership of securities and of 
Pit rather than with the simple theory, in which 
taxpayers should be represented, to study and analyze 
our present tax structure, and to make recommenda- 
tions for a more equitable and scientific distribution 
of the tax burden through elimination of the over- 
lapping, duplication and pyramiding of taxes, the 
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co6rdination of all tax laws and the unification and 
simplification of the procedure of tax collection, and 
as a result thereof that suitable laws be passed by 
Congress and the state legislatures to put these 
changes into effect. 


Concurrently, there should be an extended study of 
the privilege and use of the suffrage or voting franchise. 
Under the present system, those on W. P. A. or relief, 
owning no property, unemployed and non-producing, 
the pauper and the indigent supported by other tax- 
payers, and frequently the unnaturalized alien, can 
and do vote directly on the expenditure of money 
and the issue of bonds or for legislators who will do 
so, without any ability or obligation on their part to 
participate in paying any part of it, thus creating 
excessive taxes. Undoubtedly the present national 
administration is temporarily kept in power by a 
majority of the regular party members and that 
group, their families and friends, who favor a continu- 
ance of lavish spending and who exceed in numbers 
the voters who produce and earn the taxes upon 
which the government depends for its operation. 
This to an extent is “taxation without representa- 
tion, or tyranny,” as they (the producers) are denied 
the right to say how the taxes they pay shall be 
spent, though they through toil and study have 
trained both body and mind, achieved success, 
and are not themselves dependent on governmental 
assistance. 

Previous attempts have been made to secure a 
satisfactory coordination of tax laws without success. 
As recently as November, 1937, Senator James J. 
Davis of Pennsylvania introduced in the Senate, Bill 
G-3070 for the creation of a permanent Bi- Partisan 
Tax Commission of three members, but the President 
said it was not in keeping with his program and the 
Resolution was therefore not favorably reported by 
the Finance Committee. 

The striking diversion of federal social security 
collections to ordinary governmental expenses calls 
attention to the need of a tighter fiscal policy. 

The action of certain sections and states, calling 
attention through national advertising to the tax ad- 

vantages of their particular localities, is bound to 
have the effect of enlightening the taxpayer to the 
political manipulation of taxing power. 


National Tax Conference 


The Thirty-First National Tax Conference to be 
held under the auspices of the National Tax Associa- 
tion will meet in Detroit the week of October 24, 
1938, with headquarters at the Hotel Statler. 

President Simeon E. Leland, Chairman of the IIli- 
nois Tax Commission, has appointed a program com- 
mittee consisting of Dr. Charles W. Gerstenberg of 
New York City, R. Wayne Newton of Detroit and 
Walter G. Query of Columbia, S. C. 

The program gives assurance of an interesting 
conference because there are six committees to re- 
port on the following subjects: double domicile in 
inheritance taxation ; homestead exemptions and tax 
limitation; social security legislation; allocation of 
income, franchise values, etc.; federal taxation of 
corporations; and the taxation of capital gains. 
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Development of State 
Personal Income Taxes 


ONE of the most important developments in state 
fiscal policy in recent years has been the renewed in- 
terest of the states in the personal income tax. As 
with the sales tax the sudden burst of interest may 
best be explained as a result of the severe financial 
strain placed upon most of the states during the de- 
pression. Table 1 (page 584), showing the historical 
development of state personal income taxes, reveals that 
since 1928 more states have adopted personal income 
taxes than in all the years before. No doubt, many 
of these states would have adopted the tax had there 
been no depression, as there was ample proof in the 
experience of the other states that, in general, per- 
sonal income taxation was both acceptable in theory 
and administratively possible. However, the final 
impetus was probably furnished by the financial 
drains of the depression. 

Of equal importance with the rapid increase in the 
number of states using the personal income tax is 
the change in the rates imposed. In 1928 only four 
states had rates as high as 6 per cent, the highest 
being 8% per cent. By 1937 sixteen states had a 
maximum rate of 6 per cent or more, the highest 
being the 15 per cent rate imposed by California and 
North Dakota. 

As the demands upon the state treasuries are not 
likely to be materially decreased in the near future ” 
and it is believed by many tax authorities that the 
income tax is one of the most equitable ways of rais- 
ing funds for general purposes, there is considerable 
interest in the question of the limits of this tax. 





* Instructor in the Department of Economics and Social Institu- 
tions, Princeton University, Princeton, N. J. 

1 This study was made in connection with a survey of taxation 
in the United States carried on by the Twentieth Century Fund 
under the direction of its Special Committee on Taxation. A 
summary of the research findings and recommendations of the 
Committee for improving the tax system has been published 
by the Fund in a volume entitled Facing the Tax Problem. The 
details of several of the original studies made in connection with 
the survey have also been published by the Fund in another 
volume entitled Studies in Current Tax Problems. 

2 See Twentieth Century Fund, Facing the Tax Problem. (New 
York, 1937). Chapter 7. 


Possibilities of the State 
Personal Income Tax 


Though any conclusions on limits must be depend- 
ent upon the particular bias of the writer, there is 
much factual material that should be common knowl- 
edge of anyone venturing an opinion. In this study 
an attempt will be made to cover as much of this 
material as possible and to discuss more generally 
some of the subjective considerations that are com- 
monly included implicitly or explicitly in a thorough 
review of any particular fiscal change. 


Present Status 


A review of the state personal income tax laws 
in effect on November 1, 1937, reveals that, in de- 
fining taxable income, in spite of many minor varia- 
tions the laws as a group exhibit marked uniformity 
and in many provisions adhere closely to the federal 
statute. Table 2 (page 586), based on an examina- 
tion of state income: tax laws and regulations, sum- 
marizes the treatment of some of the important 
matters. 

It may be seen that all but six of the thirty-four 
states tax the income of non-residents if it is derived 
within the state in question. There is also consider- 
able agreement among the states in the taxation of 
capital gains and allowance for capital losses. Only 
two of the states imposing full personal income taxes 
exclude profits and losses from capital transactions 
entirely and only nine limit the full deduction of 
capital losses. Twenty states allow the deduction of 
federal personal income taxes paid. This allowance 
is of interest in its effect of making the combined 
burden of the federal and state income taxes less 
than the sum of the burdens of each one computed 
without regard to the other. 

The exemption of dividends of domestic corpora- 
tions from the personal income tax is the rule in 
seventeen of the thirty-one states with both per- 
sonal and corporation net income laws, and some 
states allow exemption to dividends from foreign 
corporations if the income from which the dividends 
was paid was taxable by the same state. 

In the provisions for personal exemptions to be 
credited against net income and in rate schedules 
there is a greater variation. Personal exemptions 
vary from those allowed by the state of Alabama— 
$1,500 for a single person, $3,000 for the head of a 
family, and $300 for each dependent—to those al- 
lowed by South Dakota—a tax credit of $6.00, $12.00, 
and $2.00, amounting to net income deductions of 
$600 for a single person with $600 income, and $1,100 
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for the head of a family with $1,100 income. The 
severity of the South Dakota personal exemptions is 
increased by the fact that the tax credit device re- 
sults in considerably higher effective tax rates,® with 
the same rate scale, than the more usual dollar de- 
ductions. 


TABLE 1 
HISTORICAL DEVELOPMENT OF THE STATE PERSONAL 
INCOME TAX INDICATING STATES THAT ADOPTED 
PERSONAL INCOME TAXES DURING FIVE 
YEAR INTERVALS THROUGH 1937 ® 











1913 1918 1923 1928 1933 1937 

Miss. 

Okla. 

Wis. 
faa eee! ata ie ing Wee ele aneoaiccy amiaheanataare 
hh a a hee, erlang Gig, “Rudsiadiateae: Gee aeean 
Mo. 
Va.» 


Ala. 

Ariz 

Ark. 

a Aenea 

Idaho 

Kans. 

Minn. 

Mont. 

N. M. 

Ohio ¢ 

Ore. 

Tenn.¢ 

ae 

Vt. a ee 
Calif. 
Colo. 
Iowa 
Ky. 
La. 
Md. 
Ss. D. 
W. Va. 





Table 3 (page 587), ranking the states in order of the 
size of the personal exemptions granted, reveals that 
seven states have the same exemption levels as the fed- 
eral law, six have exemptions higher than the federal, 
and eighteen have exemptions lower than the fed- 
eral. There is apparently no adequate explanation 
for this variation in the amount that the states be- 
lieve to be the necessary exemption. 

As to rates, the differences among the states are 
equally as great. The highest rate is that imposed 
by the state of North Dakota, which taxes that part 
of an income in excess of $15,000 at 15 per cent.t 
California’s tax is less severe, the maximum rate of 
15 per cent being applied only to that part of an 





* The effective tax rate is computed by dividing the total tax 
liability by the net income before the personal exemption, credit 
for dependents, and earned income credit are deducted. 

This high rate in North Dakota is much less significant than 
the same rate would be in New York since the number of resi- 
dents with cash incomes subject to this high rate are few. 

* The last interval includes only four years—1933-37. Sources: 
Tax Research Foundation, Tax Systems of the World (6th ed.: 
Chicago, 1935). [Prepared under the direction of the New York 
State Tax Commission, Mark Graves, president; John P. Hen- 
nessey and John J. Merrill. Published by Commerce Clearing 
House, Inc., Loose Leaf Service Division of the Corporation Trust 
Company, Chicago.] Information for the years 1935 and 1936, 
obtained directly from the states. For 1937 see ‘‘Tax Legislation 
in 1937’’, Beulah Bailey Thull—The Tax Digest, October, 1937, 
Pp. 334-355. 


> Law originally enacted in 1843 but important revisions were 
made in 1915, 


¢ Tax applied only to income from intangibles. 
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income in excess of $250,000. The lowest rate, with 
the exception of the states with classified income 
taxes, is that imposed by Maryland, which has a 
maximum of 0.5 per cent on all taxable income.° 


Revenues 


In spite of the recent revival of interest in the 
personal income tax as a source for additional state 
funds, it has yet to assume a place of major impor- 
tance in the total revenues of more than a few states. 
Table 4 (page 618) indicates the relative importance 
of the personal income tax in the year 1935, the latest 
for which the data are available in a form suitable for 
the comparison of personal income tax revenue with 
total state and local revenue. 

It is rather surprising to note that in a majority of 
the states less than 2 per cent of the total state and 
local revenues was obtained from the personal in- 
come tax. While the yield of the personal income 
tax expressed as a per cent of state revenue alone 
runs higher it still is rather small. In approximately 
half the states for which there are figures the yield 
is less than 3 per cent. Though the year used is a 
year in which collections were considerably below 
those that might be obtained in boom times, even a 
doubling of revenues from this source, assuming the 
collections from other taxes did not increase, would 
not make the percentages impressive.® However, 
many of the states have only recently begun to tax 
personal incomes. The fact that the four states in 
which personal income tax revenues are most im- 
portant are all states that began to tax incomes be- 
fore 1923 suggests that in time the other states may 
increase the yield of the tax, though the states with 
the larger yield are in an unusually favorable posi- 
tion because of their extensive industrial develop- 
ment. 


Model Plans 


Lack of agreement among the states on the place 
and scope of the personal income tax is not surpris- 
ing. The experience of the majority has been lim- 
ited to the depression and recovery years. The 
special problems vary from state to state, and the 

various conflicting interests are aligned in different 
ways. Sources of revenue open to states in the 
highly industrialized East are non-existent in the 
agricultural areas of the South and West. In short, 
the fiscal problems of the forty-eight states differ 
either because of differing financial policies in gen- 





5 Of the states with progressive income taxes Delaware has the 
lowest rate’ with a maximum of 3 per cent on that part of an 
income in excess of $10,000. In addition to the state tax, New 
Castle County, containing about 67 per cent of the total popu- 
lation of the state, has obtained power to levy an income tax with 
rates of from 1 per cent to 3 per cent. This tax was imposed 
at the following rates for the year 1935: 


Rate Income 
%o0f1% .. 3 ay : $ 0- 3,000 
4 of 1% es ‘ 3,000-10,000 
% of 1% In excess of $10,000 


6 The data in the Twentieth Century Fund’s Facing the Tax 
Problem, Notes to Chapter 6, Note 1, giving the yield of the per- 
sonal income tax only in 1936, indicate that in the majority of 
cases the increase in yield of the personal income tax has been 
rather smali. This data cannot be used in the table because of 
the lack of comparable data on total state and local collection 
for the same year. 
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eral or because of institutional factors over which 
the state can exercise no control. 


In spite of these fundamental differences among 
the states, a number of “model plans” of taxation 
have been drawn up as criteria for the evaluation of 
the many state tax systems. Professor Blough has 
pointed out the limitations and advantages of such 
plans.” He suggests that not only must a model 
plan be related to a specific time and place but it is 
of necessity a subjective plan, no objective measure- 
ment of the public interest being possible. However, 
he shows the valuable uses to which a model plan 
may be put, such as clarifying the issues and in gen- 
eral raising the level of the tax conflict above the 
petty bickering of the various special interests to a 
more fruitful and clearer alignment of all groups 
with a common goal or interest. 


Model Plan of the National 
Tax Association 


The most complete and best known of all the 
model plans is the plan proposed by a special com- 
mittee of the National Tax Association in 1933.8 
This plan is in part a new document and in part a 
revision of the report of the committee in 1918. 
Chief emphasis is placed upon the problems of con- 
flicting state tax laws that result in discriminatory 
double taxation. The type of personal income tax 
that the committee believe should be adopted by the 
states is, however, outlined in some detail. 


In the opinion of the committee, it is desirable to 
apply the tax to residents only. They recommend 
that the personal exemptions should be as small as 
possible, suggesting that they should “not exceed 
$600 for a single person, $1,200 for husband and wife, 
and $200 more for each dependent up to a number 
not exceeding three, which would give a total ex- 
emption of $1,800 for a family consisting of husband, 
wife, and three children or other dependents.” *° 
Strong advocates of the principle of universality, 
they recommend that the states might improve their 
laws by “requiring every adult citizen capable of 
self-support to file a return or statement of his in- 
come even though it be less than the amount ex- 
empted from the personal income tax, and to pay 
a filing fee of some such amount as $2.” ™ 

As to rates, they renew the recommendations of 
the former committee that the lowest rate should 
be 1 per cent and that the highest rate, 6 per cent, 
should be applicable to taxable incomes in excess of 
$5,000.22. This recommendation of a rate scale is 
based “upon conditions that seem likely to prevail 
during the next one or two decades,” though they 





7J. Roy Blough, ‘‘Model Tax Systems and Tax Reform,’’ The 
Bulletin of the National Tax Association, XV, No. 5, (February, 
1935), 130-34. 

8 Second Report on a Plan of a Model System of State and Local 
Taxation, (Lancaster, Pa., 1933). 

® “At this point we get to the very heart of the most difficult 
problem encountered in devising a logical plan of taxation in a 
country having a federal form of government, that is, the adjust- 
ment of conflicting claims of independent taxing authorities. The 
Committee, therefore, has determined to make this problem its 
chief point of attack upon the entire subject referred to its con- 
sideration.”’ Ibid., sec. 9, p. 11. 

10 Ibid., sec. 15, p. 22. 

11 Tbid. 
12 Ibid., p. 22-23. 
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make the reservation that “at some time, under to- 
tally different conditions from those which now pre- 
vail, it may be possible for the states to levy higher 
taxes upon incomes and to do various other things 
which are now impracticable.” 


These major recommendations of the committee 
are important since they signify the committee’s be- 
lief that the state personal income tax should merely 
supplement the property tax and in most states have 
a minor place in the state tax system as a whole. 


Model Plan of the Tax Policy League 


A vigorous criticism of this plan and an alterna- 
tive plan is presented in a recent pamphlet of the 
Tax Policy League.** According to the Tax Policy 
League Committee’s interpretation, the National 
Tax Association Committee holds as a fundamental 
conception in their report that the income tax is a 
payment for personal benefits received from govern- 
mental services. The Tax Policy League Commit- 
tee, on the other hand, hold that it should be a tax 
“in relation to ability to pay or other broad prin- 
ciples of social obligation.” * They also believe that 
“it should at least constitute a major source of rev- 
enue for states and local governments.” 7° Justifica- 
tion for this position is found in the belief of the 
committee of the Tax Policy League that the effects 
of extreme dependence on property taxation have 
been demoralizing; that the trend in recent years 
has been “toward the recognition of ability as the 
general basis for the distribution of tax burden”; 
that “changes in the character of income in recent 
years, the growth of accounting practice and habits, 
and the nation-wide operation of the Federal Income 
Tax have all combined to make possible a degree 
of efficiency in the administration of state income 
taxes which would not have been attainable a few 
years ago”; that “income taxation is free from many 
of the harmful effects traceable to property taxa- 
tion”; and finally the tentative suggestion that it is 
questionable whether property values exhibit any 
greater stability than income.*’ 

Specific recommendations of the Tax Policy 
League group must, as a consequence of thcir em- 
phasis on the income tax as a source or revenue, 
include a rise of tax rates. It is, however, of interest 
to note that, in opposition to the National Tax As- 
sociation’s model plan, they believe that the defini- 
tion of situs for income taxation should be in terms 
of the jurisdiction in which the activities that pro- 
duce the net income are carried on.1* Making the 
reservation that they believe that any recommenda- 





13 Tbid., p. 23. 

4% The Place of State Income Taxation in the Revenue Systems 
of the States. Report of a Committee of the Tax Policy League 
(New York, 1935). 

15 Ibid., p. 4. Harley Leist Lutz, a member of the National 
Tax Association Committee, believes that the Tax Policy League 
has misunderstood the meaning of the sentence referred to. He 
writes ‘‘that the meaning of this clause is that it designates the 
persons on whom the state is justified in imposing a direct per- 
sonal tax, namely those who are domiciled there and who con- 
sequently receive government benefits. It suggests nothing as to 
the amount or kind of direct personal tax to be paid, except as 
this may be inferred by reference to taxable ability.’’ Lutz, 
Public Finance (3d edition, New York, 1936), p. 486. 

16 Tbid., p. 5. 
11 Ibid., p. 6-9. 
18 Tbid., p. 10. 
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TABLE 2 







Some Important Features of the State Personal Income Taxes in Effect in 1937 
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State 


Rates ® 
(In Per cent) 





Personal Exemptions 


—Single and Head 
of Family—and 
Credit for Depend- 
ents (Jn Dollars) 








Alabama 





Capital Gains source within tic dividends 


and Losses ! 


Income Tax- 
able—Source : 
D. All resi- 


dents’ income Taxation of 


from all 


sources; E, come: F. Fully 


Dividend In- 






Non-residents’ taxable; G. At Deduction 
Treatment of income from 


state 


least domes- 


exempt 





Allowed for 
Federal 
Income Tax 





1Y4— 5 (5) 1,500; 3,000; 300 A DE G Yes 
Arizona 1 —4™% (10) 10; 20; 4° AS DE G Yes 
UUMNONI 555 5 diene in oN ene ¥ AIEEE 1—5 (25) 1,500; 2,500; 400 A DE G Yes 
California 1 —15 (250) 1,000; 2,500; 400 B! DE F No 
ColoradO ..--..0.-5-: 1 — 6° (10) 1,000; 2,500; 400 Bt DE F Yes 
ee eee ere ree 1 — 3 (10) 1,000; 2,000; 200 3 D » No 
SOOT OPC eT COTE eT eT 1 —7' (20) 1,000; 2,500; 400 A DE F No 
NIE cairn sen teh aretha 14— 8 (5) 700; 1,500; 200 3 DE G Yes 
SRE Ries 1 —5§ (4) 10; 20; 5°” c DE G Yes 
Ore ee ee 1 —4 (7) 750; 1,500; 200 A DE G Yes 
RI i. os sht/ei incdee eines wines 2—5 (5) 1,000; 2,500; 400 e.. DE F Yes 
Louisiana 2 — 6 (50) 1,000; 2,500; 400 3 DE F Yes 
Maryland Y— Y,' 1,000; 2,500; 400 B* DE F Yes 
Massachusetts " 114, 3,6" 2,000; 2,500; 250° B* D a No 
Minnesota 1 —10 (20) 0; 3: 5§°* A° DE? F Yes 
Mississippi 2U4— 6 (15) 750; 1,500; 200 A DE? G No 
Missouri 1—4 (9)* 1,000; 2,000; 200 A DE F Yes 
Montana 1 —4 (6) 1,000; 2,000; 300 A DE F Yes 
New Hampshire * sacar up to 200* es, D F No 
New Mexico 1 —4 = (100) 1,500; 2,500; 200 A DE G Yes 
New York 2—7* (9) 1,000; 2,500; 400 A* DE F No 
Werth Carolina «2.2... necncdccccn 3 —7 (10) 1,000; 2,000; 200 A DE G No 
INGHITE DIAROED 6nd cade oss eoreeeigs 1 —15 (15) 500; 1,500; 200 B DE G) Yes 
Ohio" . — 5°" none “ DE F No 
Oklahoma 1 —9 (8) 850; 1,700; 300 ne DE G Yes 
Oregon 2—7 (5)” 800; 1,500; 300 A DE* G No 
Sotths CAVOUNS 42.5 06sec ceeded. 2—5 (6)” 1,000; 1,800; 200 A DE? FY No 
RR rer rere 1 —8 (318) 6; 12; 2° Cc DE G) Yes 
a ee ee ee eee — 6** none - D G™ No 
TE 8. hg hE A se i 1 —5 (4) 600; 1,200; 300 A D F Yes 
ee ern are yt ae 1,000; 2,000; 250» - D G No 
Virginia . Rie ee 14— 3 (5) 1,250; 2,800; 400 °* A DE G No 
WER VBE 25 6c. cccveveeeens 1 —4 (3) 1,000; 2,000; 300 A DE F* Yes 
Wisconsin 1 —7* (12) 8; 17.50; 4° A DE G Yes 





1A. Capital gains fully taxable, capital losses fully deductible; 
B. Capital gains fully taxable, capital losses deductible only to 


the extent of gains; C. Capital gains not taxable, capital losses 


not deductible. 


upon. 


1 The Maryland tax is at one rate only. 
years 1937 and 1938 only. 
amendment permitting a progressive income tax is to be voted 


In November, 


It is imposed for the 
1938, a constitutional 


























































































































































































































« The figures in parentheses following the rates indicate the 
amount, in thousands of dollars, above which the maximum rate 
is applicable. 


b Personal exemptions are expressed as a tax credit rather than 
dollar deduction from net income. 


¢ Business loss may be carried forward and set against income 
of subsequent year. 

4 Losses above $2,000 limited to gains. The law provides that 
capital gains and losses shall be taken into account in computing 
net income in the manner provided in sec. 117 of the federal 
Revenue Act of 1934. 

e Additional surtax of 2 per cent on all income from intangibles. 

f Losses above $2,000 limited to gains. A percentage plan similar 
to the federal law is incorporated into the act. If a capital asset 
has been held more than one year 80 per cent of the gain or loss 
realized is brought to account, etc. 

eIn addition to the state personal income tax, New Castle 
County is permitted to levy an income tax with rates from 1 per 
cent to 3 per cent for relief of poor. In 1930, New Castle County 
contained 67 per cent of the total population of Delaware. For 
the tax year 1935 the New Castle County tax rates were as follows: 


Income Rate 
S ORSON og onc dccel en. Eee ..% of 1% 
3,000- 10,000 aes Ratt : % of 1% 
On all in excess of $10,000 ....... ....% 0f1% 


h There is no corporation income tax. 

! Every individual required to file a return under the law must 
pay a minimum tax of $2.00 whether or not there is any net in- 
come. Returns must be filed by everyone with a gross income of 
$5,000 or more. 

J Domestic dividend exemption is in the form of a tax credit. 

k Capital gains and losses are fully taxable if gain or loss is 
realized within two years but are completely ignored if trans- 
action covers more than a two-year period. 


m Capital gains and losses are included in the computation of 
taxable income only if they have been realized within two years. 
Any gains or losses from property held over two years are not 
included in taxable income. 

2 The Massachusetts law is unique among state personal income 
taxes. Income is classified and special rates applied to each type. 
Interest and dividends are taxed at 6 per cent, income from 
dealing in intangible personal property at 3 per cent, income 
from annuities at 1%, per cent, and income from professions, 
employment, trades, or business at 1% per cent. Personal ex- 
emptions in case of income derived from professions, employment, 
trades, or business are given above. In case of income derived 
from various intangibles there is an exemption of $1,000 ‘‘received 
by persons whose total income from all sources does not exceed 
$1,000 during the year; but said exemption shall not be given to 
any married person if the combined incomes of both husband 
and wife from all sources exceed $1,500.’ The tax on intangible 
income shall not, however, reduce the total net income below 
$1,000, or $1,500, respectively. ‘There is also a temporary tax 
of 10 per cent of the amount of the personal income tax due. 
This measure became effective May 29, 1937. 

° Capital losses limited to $2,000 in excess of the gains from 
capital transaction. 

P Income from out-of-state business, real property, and tangible 
personal property is not taxable in Minnesota. 

a Where a resident taxpayer regularly maintains and personally 
operates a business owned by him and having a physical situs 
without the state, the income realized therefrom shall not be 
included in gross income. 

* The manner in which Missouri's tax is defined is unique. The 
rate applicable to a given income class is applied to the entire 
net income of the taxpayer, and from the amount so computed a 
fiscal amount, depending upon the income class of the taxpayer, 
is deducted. The net effect is, however, identical with that of 
the more usual method of defining the tax. 

(Footnotes continued on next page.) 
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tion of exemptions must be flexible, they also recom- 
mend that there should be in general a low scale of 
exemptions, such as $500 for single people, $1,000 
for husband and wife, and $200 for each dependent.?® 

The rate scale recommended by this group is, 
however, the most significant feature. They state 
that “a reasonable objective for state income taxa- 
tion would be a schedule embracing progressive 
rates of from 2 to 30 per cent.” They recom- 
mend that the states that are now successfully ad- 
ministering the income tax should raise the range 
of their rate schedules to from approximately 2 per 
cent to 15 per cent and that “those states which have 
at present no income tax, and particularly such 
states as have not yet developed either efficient ad- 
ministration or a high level of taxpaying morale” 
should limit the rates to perhaps not more than from 
1 per cent to 7 per cent until the requisites of a 
sound administration have been developed.” 


Conclusions 


It is of interest to note that two groups of tax 
authorities considering the same set of facts arrive 
at vastly different conclusions. It seems apparent 
that this discrepancy is a good example of the neces- 
sarily subjective evaluation of the public interest of 
which Blough speaks. The truth is to be found in 
either the one or the other or in neither of the 
“model plans,” depending upon one’s personal belief 
in or opposition to the particular weights assigned 
to the advantages and disadvantages of either posi- 
tion. 

In the presentation of the model plans chief em- 
phasis is placed upon the statement of conclusions 
rather than the evidence upon which the conclusions 





8 Taxable income includes only interest and dividends. The 
tax is to be levied as nearly as possible at the average rate of 
taxation levied upon other property throughout the state in the 
same year. Interest and dividends up to $200 are exempt. 

tIn addition to the normal tax there is an emergency tax of 
1 per cent on net income without taking account of capital gains 
or losses. The law also provides for a normal tax minimum of 
2 per cent on the same base as the emergency tax. 

«The Ohio tax is a tax of 5 per cent on income from invest- 
ments in intangibles. 

Y Capital losses limited to gains but excess may be carried over 
to next succeeding year. 

w~In addition to the personal income tax, Oregon imposes a 
special intangible income tax at a flat rate of 8 per cent. This 
tax is payable by both individuals and corporations. Such income 
is not taxable under the regular personal income tax. 

x Residents are taxed on income from sources within Oregon 
only. 

y Special tax of from 3 per cent to 5 per cent upon interest 
and dividends above $200. This tax is in addition to the personal 
income tax. 

Resident individuals and corporations, having an established 
business in another state or investment in property in another 
state, may deduct from net income the net income from such 
business or investment. (Deduction shall not include income from 
personal services, mortgages, stocks, bonds, securities, and de- 
posits.) 

«8 The Tennessee tax is applicable only to interest and dividends 
at the rate of 6 per cent. Dividend income is taxed at 5 per 
cent if the corporation has 75 per cent of its property in Tennessee. 

bb Income from intangibles taxed at the rate of 4 per cent. All 
other income taxed at flat rate of 2 per cent. Exemptions are 
reduced to $400 for a single person and $800 for head of family 
if income taxed is derived wholly from ownership of or interest 
in any stock, bond, note, or other interest-bearing security. 

ce These exemptions in effect for the income year 1936. To 
single persons claiming a $2,800 exemption as heads of families, 
the $400 credit for dependents will be allowed only for dependents 
in excess of the first. 

4d Surtaxes in addition: (a) normal tax minus $37.50 divided 
by 6; (b) school aid surtax of 60 per cent of normal tax. 

77d. D. 11. 

* Ibid., p. 11-12. 
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TABLE 3 
PERSONAL EXEMPTION RANKED ACCORDING TO SIZE 


(In Dollars) 














Head of 

State * Single Person Family Dependent 
South Dakota .......... 6 (600)» 12 (1,100)® 2 (200)¢ 
es ae 1s. CD 1,200 300 
North Dakota .......... 500 1,500 200 
oO Seer 700 1,500 200 
I 5 os: 6 cde osc ccna 750 1,500 200 
MISSISSIDDL ..... ..5.0.05555 750 1,500 200 
2 cree 800 1,500 300 
i re 8 (800)> 17.50 (1,600)» 4 (400)4 
os 850 1,700 300 
South Carolina .........1,000 1,800 200 
De, 1,000° 2,000 200 
[rrr 1,000 2,000 200 
North Carolina ......... 1,000 2,000 200 
| en 1,000 2,000 250 
rn 1,000 2,000 300 
West Virginia .......... 1,000 2,000 300 
eee 10 (1,000)» 20 (2,000) 4 (400)¢ 
Ul) ee rere ae 10 (1,000)» 20 (2,000)® 5 (500)» 
eo, . 1,000 2,500 400 
ee 1,000 2,500 400 
RMU rcs ohn os snesde so 1,000 2,500 400 
WCHIUCEY ..........005- 1,000 2,500 400 
ee 1,000 2,500 400 
La: 1,000 2,500 400 
New York .............1,000 2,500 400 
New Mexico .......... 1,500 2,500 200 
ATEOANGOE ...6.05...... 500 2,500 400 
Massachusetts .........2,000f 2,500f 250t 
i. re 1,250 2,800 400 
i 10 (1,000)> 30 (3,000)> 5 (500)» 
fo 1,500 3,000 300 





were based. In an effort to provide something more 
substantial on which an opinion may be based, at- 
tention will now be turned to a consideration of 


some of the limiting factors to state personal income 
taxation. 


Relation of State Personal 
Income Tax to Other Taxes 


Any decision on the limits of a state personal in- 
come tax must be based upon a study of this tax as 
it affects incomes that are also taxed by the fed- 
eral income tax—both personal and corporate—and, 
in the lower brackets, by the income tax deducted 
from certain wages to help pay for the old-age an- 
nuity plan that has been recently enacted under the 
social security program of the federal government. 


Federal Income Tax 


Persons considering the aggregate tax burden on 
incomes that are subject to federal and state per- 
sonal income taxes and to the income tax on em- 

(Continued on page 618) 


® This list does not include New Hampshire, Ohio or Tennessee 
which tax intangible income only. 

b Deduction in form of tax credit. Figures in parentheses indi- 
cate the amount of net income exempt. 

¢ A credit of $200 is allowed for each dependent until a total 
of $1,000 is reached. Thereafter, the credit is $100 per dependent. 

4A credit of $400 is allowed for each dependent until a total 
of $1,000 is reached; $320 each is allowed up to $2,000; and $267 
thereafter. 

eA credit of $400 is allowed for each dependent until a total 
of $2,000 is reached; $320 is allowed up to $3,000; and $267 each 
thereafter. 

! The Massachusetts exemptions for income derived from pro- 
fessions, employments, trades, or business are as given above. 
For income derived from various intangibles there is an exemp- 
tion of $1,000 ‘‘received by persons whose total income from all 
sources does not exceed $1,000 during the year; but said exemp- 
tion shall not be given to any married person if the combined 
incomes of both husband and wife from all sources exceed $1,500."’ 
The tax on intangible income shall not, however, reduce the 
total net income below $1,000 or $1,500 respectively. 










































































































































































































































































—Relief Vital to 


American Export 
Trade 


























By MITCHELL 
B. CARROLL** 


NUMEROUS foreign countries encourage their enter- 
prises to carry on foreign trade through giving them 
greater relief from international double taxation than 
that afforded by the foreign tax credit in section 131 
of the United States revenue act, as is shown in a 
report of the Committee on International Double 
Taxation which was adopted by the Section of In- 
ternational and Comparative Law at the recent meet- 
ing of the American Bar Association. For example, 
Italy and France exempt from their respective profits 
taxes the income allocable to a domestic enterprise’s 
establishment in another State, and similar exemp- 
tions for foreign earned income have been incorporated 
in more than forty bilateral agreements between 
European States, the signatories including such 
countries as Belgium, France, Germany, the Nether- 
lands, Italy, Sweden and Switzerland.’ 

To give British enterprises an advantage over 
those of other countries, Great Britain grants what 
is known as “Dominion income tax relief” which, 
in conjunction with corresponding provisions in the 
tax laws of the dominions, has the effect of protect- 
ing the British enterprise against a heavier burden 
of income taxes than it would bear if it operated 
exclusively at home. There are also provisions in 
the British law which encourage operations in 
countries outside the Empire such as that under 
which resident individuals and companies are taxed 
only on actual remittances of income from certain 
foreign possessions, including a business entirely 
managed abroad (Schedule D, Case V, Rule 2 of 
the Income Tax Act, 1918). 





* Based on report to the meeting of the American Bar Associa- 
tion, Cleveland, Ohio, July 27, 1938. 

** Attorney at Law, New York; Chairman, Committee on Inter- 
national Double Taxation, Section of International and Compara- 
tive Law, American Bar Association. 

1The provisions in foreign laws and treaties herein mentioned 
were summarized in an article in The Tax Magazine, Febru- 
ary, 1938, entitled ‘‘Developments in International Tax Law in 
1937,’’ page 75. 
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It is, therefore, of primary importance to American 
exporters that the credit for foreign taxes contained 
in section 131 of the revenue act be maintained in 
full in order to protect them against the accumula- 
tion of high tax rates abroad and at home which 
would otherwise tend to restrict the volume of our 
foreign trade. This is necessary, not only to enabie 
our enterprises to compete w ith those of other coun- 
tries which accord the more generous treatment 
described above, but also to remove tax obstructions 
to the bringing back of income to the United States 
in order that it may be used to purchase raw mate- 
rials and supplies for export and to pay employees, 
and, if anything is left, to be distributed as dividends 
to shareholders. Obviously, practically every time 
this income changes hands it becomes subject to 
federal income tax, and the government therefore 
benefits many times from the increased flow of funds 
derived from foreign trade and protected by the 
foreign tax credit. 






Credit Indirectly Reduced by 1936 Act 


However, there have been certain serious encroach- 
ments upon the foreign tax credit that should be 
eliminated. One is an indirect limitation incidental 
to the introduction of the undistributed profits tax in 
the 1936 revenue act, which consists not in changing 
in any way section 131 which grants the credit, but 
in shifting the allowance for dividends received from 
domestic corporations from its position as a deduction 
in section 23(p) of the 1934 act to that of a credit 
against net income under section 26(b) of the 1936 
act for the purposes of the corporation normal tax 
but not the surtax. One of the limitations on the 
foreign tax credit is that it shall not exceed the same 
proportion of the tax against which credit is taken 
(in the 1936 act, both the corporation normal tax and 
surtax) which the taxpayer’s net income from sources 
in a foreign country bears to his entire net income 
for the same taxable year. The term “entire net 
income” was construed to mean the corporate tax- 
payer’s total net income including dividends from 
domestic corporations, with the consequence that 
the denominator of the limiting fraction was 
arithmetically padded with income not subject to the 
normal tax, thereby causing reduction in the 
resulting percentage and hence the allowable credit. 

This was called to the attention of the Senate 
Finance Committee on March 21, 1938, in a brief 
presented in behalf of the American Chamber of 
Commerce in London, and supported also by the 
National Foreign Trade Council, Inc., and the Senate 
adopted two amendments to section 131(b) (1) and 
(2) which consisted of inserting after the term 

“entire net income” the phrase, “reduced by the 
amount of the credit for dividends received provided 
by section 26(b).” This had the effect of converting 
the credit for dividends back into a deduction for the 
purposes of the foreign tax credit. Unfortunately, 
through an admitted ov ersight, this phrase was not 
inserted after the term “entire net income” in the 
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special limitation in section 131(f) under which a 
domestic corporation with a foreign subsidiary is 
given the credit for the proportion of the income tax 
which .it is deemed to have paid in respect of the 
part of the profits of its subsidiary which it receives 
as dividends. When the bill was considered in con- 
ference, those amendments were rejected because of 
opposition on the part of the House conferees, per- 
haps in part due to the restoration of the principle 
of the undistributed profits tax. 

The 1938 act continues the principle of the undis- 
tributed profits tax in the new corporation tax in 
section 13, and allows against the tentative tax of 
19% of adjusted net income (net income minus the 
credit for interest on government obligations in sec- 
tion 26(a)) a reduction of 1614% of the credit for 
dividends received provided in section 26(b), as well 
as a further reduction of 214% of the dividends paid 
credit provided in section 27. The minimum tax 
rate is therefore 1614%. Although, subject to a cer- 
tain limitation, section 26(b) allows a credit for 85% 
of the dividends received from domestic corporations, 
all of such dividends are first included in the term 
“net income” in section 13 and consequently the 
term “entire net income” in section 131. This re- 
sults in reducing the credit as described in connection 
with the 1936 act. There is still need for the amend- 
ments to section 131(b)(1) and (2) and also section 
131(f), and opposition thereto should be still less 
justified because of the reduction of the rates especially 
applicable to undistributed profits from a scale of 
7%-27% to a mere 21%4%. 

The credit in respect of 85% of dividends received 
being taken at the rate of 1614%, even the amount 
of dividends thus credited is subject to the 24% 
rate in so far as the dividends are not distributed. 
The exclusion of all the dividends received which are 
allowed as a credit from the denominator of the limit- 
ing fraction in section 131, as contemplated by the 
above amendments, may have the arithmetical result 
of giving a credit which would reduce the part of 
the United States tax attributable to American in- 
come. This could be precluded by specifically add- 
ing to section 131 the general proviso which is 
already inherent in the existing limitations, namely, 
that in no case should any credit allowed by the 


section reduce the United States tax on domestic 
income. 


Credit Reduced for Banks and Corporations 
Holding Certain U.S. Bonds 


Banks financing our foreign trade through foreign 
branches, as well as other corporations operating 
abroad, which hold certain obligations of the United 
States Government or instrumentalities thereof, are 
suffering a serious reduction in their foreign tax 
credits because of having to include in the denominator 
of the limiting fraction all the interest on such obliga- 
tions although, in effect, such interest is exempt. 

_ This unfair situation results from the fact that 
interest on some obligations of the United States is 
wholly excluded from the gross income of the cor- 
porate owner, whereas interest on certain other 
obligations of the United States and instrumentalities 
thereof (which might be called “partially exempt 
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interest”) is first included in the gross income of 
corporations and also in their net income, but then a 
credit is allowed against net income for such interest 
under section 26(a) in determining the amount of 
net income upon which tax is paid. 

However, since the 1936 revenue act, the Bureau 
of Internal Revenue has construed the phrase “entire 
net income” in the denominator of the limiting frac- 
tions in section 131(b) and (f) to mean the entire 
“net income” before being reduced by the credit for 
the so-called “partially exempt interest” under sec- 
tion 26(a). The denominator is thereby swelled 
with income which is not actually taxed, with the 
result that the intended credit for foreign taxes is 
reduced and the tax payable is increased. 

Hence, as an indirect result of a rearrangement 
of provisions made in the act of 1936, and continued 
in that of 1938, corporations deriving income from 
such obligations, as well as from operations abroad, 
may suffer a discrimination when compared with 
corporations holding the same class of obligations 
but deriving income solely from home sources. It 
seems especially unreasonable that banks should be 
so burdened inasmuch as they were not and are not 
now subject to the tax on undistributed profits. 


Credit for Source Taxes Denied 


Another restriction of the foreign tax credit, the 
extent of which cannot yet be foreseen, arises from 
the decision of the United States Supreme Court in 
the case of Mary Duke Biddle v. Commissioner of 
Internal Revenue, rendered January 10, 1938, 302 
U. S. 573, 58 S. Ct. 379. The case involved an in- 
dividual owning British shares and subjected to the 
standard rate of tax in England in the manner peculiar 
to the British law; that is to say, the British com- 
pany first paid the tax on its statutory income and, 
when a dividend was distributed, the corporation was 
entitled to deduct and did deduct therefrom the 
standard rate of tax prevailing at the time of the 
distribution. It appears that the practice of deduc- 
tion at source is so generally followed that there has 
never been occasion to apply the penalty which may 
be imposed on the taxpayer if he refuses to suffer 
deduction of the tax (Income Tax Act 1918, Rules 
20 and 23 of General Rules, Schedules A, B, C, D, 
and E). The individual shareholder is required to 
add the standard rate thus deducted at source to the 
dividends included in his annual return. If this tax, 
which is credited against the tax assessed on the 
basis of his return, exceeds the latter, the taxpayer is 
entitled to a refund. The dividend income “grossed 
up” to include the standard rate is subject to the 


surtax when the shareholder’s total income exceeds 
£2,000. 


At this juncture, it may be helpful to point out that, 
under section 131(a) of the 1938 act and equivalent 
provisions of prior acts, an American citizen may 
elect to claim, within certain limitations, as a credit 
against his tax, instead of as a deduction from gross 
income, income, war-profits and excess-profits taxes 
paid or accrued during the taxable year to any foreign 
country, including such taxes paid on dividends re- 
ceived from companies in a foreign country. A 
domestic corporation is allowed under the same pro- 
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vision to claim credit for such taxes paid directly to a 
foreign country on income which it receives from 
sources therein, and, if it owns a majority of the 
voting stock of a foreign corporation, it may also 
claim credit for a certain part of the tax paid by the 
subsidiary (but deemed to have been paid by the 
parent corporation) which corresponds to the pro- 
portion of dividends received from it (section 131(f) ). 

On the other hand, a foreign corporation deriving 
income from United States sources and taxed thereon 
in the country where organized is allowed to deduct 
from its American income the proportion of the tax 
paid to its own government which is allocable thereto 
(section 232). Hence, it is a matter of vital im- 
portance to know whether the British standard rate 
paid by the company and, in accordance with the 
law, passed on to the American shareholder, is a 
tax on the latter which can be claimed as a credit 
against the United States tax, or is paid by the 
British corporation, in which event the American 
shareholder would not get a credit, but the British 
corporation would be entitled to deduct the part of 
the British tax allocable to income from United 
Staies sources in determining the tax due thereon 
to this Government. 

The British standard rate of tax thus withheld 
from dividends had been allowed in Bureau rulings 
as a credit against the American tax under the Rev- 
enue Act of 1918, in which the pertinent provisions 
had first been inserted, and under subsequent acts, 
until a district court rendered a decision on Septem- 
ber 21, 1933, in the case of Welch v. St. Helens Pe- 
troleum Co., Ltd., 15 A. F. T. R. 941. In this case 
involving a British company’s right to deduct British 
taxes on American income, the Court overruled the 
Government’s contention that the British tax was 
paid by the shareholder and held that the tax 
was paid by the British corporation. This decision was 
upheld on appeal. Since then, two other circuit 
courts have allowed to American shareholders a 
credit for the British tax, and another circuit court 
has denied the credit in two cases. Finally, the 
question was brought on certiorari before the 
Supreme Court in Biddle v. Commissioner, supra. A 
brief review of the rulings and decisions follows: 

The three early rulings of the Bureau of Internal 
Revenue are of special interest in that they contain 
a very careful analysis of the British tax acts and 
show quite clearly that under the British law the 
shareholder is regarded as paying the standard rate 
of tax deducted from the dividends received. The 

3ureau concluded, in S. M. 3040, IV-1 CB 198, 1925, 
that, although the British corporation is held charge- 
able to tax, the decisions cited in the ruling? “con- 
strue the provision permitting the deduction of taxes 
from dividends as being a payment of tax on behalf 
of the shareholders, or a collection of tax at source.” 
In confirming the foregoing ruling, S. M. 5363, V-1 
CB 89, 1926, held that the tax on profits distributed 
as dividends is a tax against the shareholder, whereas 
only the tax on the profits which are retained by the 





2Mylam v. Market Harborough Adv. Co., Ltd., (1905) 21 T. L. R. 
201, 5 T. C. 95; Sir Marcus Samuel, Bart., v. Commissioners of 
Inland Revenue, (1918) 34 T. L. R. 552, 7 T. C. 277; Ashton Gas Co. 
v. Attorney General, (1906) A. C. 10, (1904) 2 Ch. 621; Brooke v. 
Commissioners of Inland Revenue, (1917) 118 L. T. 321, (1918) 
3 is Be Sots 7 Be Ke SOA, 
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corporation is a tax against the corporation. The 
ruling also distinguishes between the income tax 
which was passed on to the shareholders and the 
corporation tax, a levy imposed at the time on the 
profits of a corporation which was held to be a tax 
on the corporation. 


I. T. 2401, VII-1, CB 126, 1928, then ruled that a 
domestic corporation having a majority of the voting 
stock of a British company could not claim credit 
under section 238(e) with respect to the tax paid by 
the subsidiary on the profit which is retained for the 
reason that (1) no part of such tax was paid with 
respect to the profits distributed as dividends, the 
entire amount of the tax on the profits distributed 
being a credit under section 238(a), and (2) the tax 
paid on the profits which the subsidiary retained 
would be passed on to the shareholder when such 
profits were distributed as dividends, and then be a 
credit under section 238(a). 

On July 9, 1935, however, a decision was rendered 
by the Circuit Court of Appeals for the Ninth Circuit 
in Welch, Collector of Internal Revenue v. St. Helens 
Petroleum Co., Ltd., 78 F. (2d) 631, regarding a 
Lritish company operating oil wells in California, 
which upheld the decision of the district court in 
the same case in 1933, supra, and definitely turned 
the trend of decisions against American taxpayers. 
Although it was stipulated that the total amount of 

sritish tax paid by the corporation had been de- 
ducted from dividends paid presumably in the same 
year, with the consequence that the corporation had 
been completely reimbursed for the tax it had paid, 
the Court allowed the British corporation to deduct 
the British tax allocable to income from United 
States sources in determining the net income taxable 
in the United States. The court based its opinion 
upon a decision rendered the preceding year by the 
House of Lords in Neumann v. Commissioners of 
Inland Revenue, 1934, (1934) A. C. 215, (1933) 1K. B. 
728, 49 T. L. R. 1, 18 T. C. 332, which held 
that an individual shareholder was liable to the sur- 
tax on the full amount of income distributed 
by a corporation out of rents received by the corpo- 
ration in excess of the rental value of certain prop- 
erty which was subject to the standard rate of tax 
under Schedule A, but was not required in this case 
to add in the standard rate because it had not been 
paid, the assessment under Schedule A having ex- 
hausted all liability thereto. Judge Wilbur of the 
Circuit Court admitted that there are instances 
where the British Government recognizes the tax 
paid by the corporation for certain purposes as a tax 
paid by the stockholder, but held that the corpora- 
tion was entitled to the deduction for taxes paid to 
the British Government upon income from sources 
in the United States. He relied in part on a state- 
ment in a concurring opinion of Lord Wright in the 
Neumann case to the effect that the British company 
is neither an agent for the shareholder to pay tax 
on the dividend nor a collector for the government 
to deduct the tax from the dividend, but is itself 
a taxpayer. 

On September 30, 1935, the Board of Tax Appeals, 
in cases involving five taxpayers which were con- 
solidated under the name of Mary Duke Biddle et al. 
(Continued on page 608) 














By 
PAUL 
HAENSEL** 














II. Taxation 
A. The Sales Tax and the Price Policy 


THE general sales (turnover) tax is at present the 
chief tax in the Soviet Union.’ In the budget for 
1937 its yield is put at the stupendous amount of 
76,795,400,000 rubles ($15,360,000,000) or about 
83 per cent of all ordinary revenues of the Treasury. 
A sales tax revenue of 84,900,000,000 rubles 
($17,000,000,000) is expected for 1938. 

The tax reform of September 2, 1930,? abolished 
over 50 different kinds of taxes, particularly excise 
taxes, and replaced all of them by a general sales 
tax. As a rule, it taxes a commodity only once, 
mostly at the producer (or at the wholesale distrib- 
utor), when sold, and the tax is added to the amount 
of the bill. All undertakings are by law compelled 
to include the sales tax in the price of goods sold. 
Since there are no private enterprises left and all 
trade and industry belongs to the state,’ no evasion 
is possible and the tax is shifted on to the consumer. 
The tax is ordinarily paid by the undertakings four 
times a month. In most cases the tax is a certain 
percentage of the sales price. The rates have been 
constantly changed for different commodities and 
now there are about 2400 rates of this tax.® 





* Part I of Dr. Haensel's treatise on Soviet Public Finance ap- 
peared on page 517 in our September issue. Editor. 

** Professor at Northwestern University, Evanston, Il. 

1See my article, ‘‘The Sales Tax of the Soviet Union’’ in 
the January, 1936, issue of The Tax Magazine, but the rates 
have been greatly changed since that time. All rates of the 
sales tax as per August 1, 1937, are given in two official volumes: 
Narkomfin SSSR, Stavki Naloga S Oborota: (1) po prodovolst- 
vennym tovaram (food products), Moscow, 1937, and (2) po 
promtovaram (industrial products), Moscow, 1937. 

2S. Z. 1930, No. 46, Arts. 476 and 477. 1936, No. 56, Art. 437 
and 1937, No. 62, Art. 272. 

>The law of May 30, 1932, (S. Z. 1932, No. 38, Art. 233) for- 
bids all private trade and industry and prescribes ‘‘by all means 
to eradicate speculators.’’ Offenders are to be sent to concen- 
tration camps for 5 to 10 years without the right to apply for 
probation in the future (S. Z. 1932, No. 65, Art. 375). 

*S. Z. 1937, No. 47, Art. 192. 

5 Article of the Commissar of Finance USSR Zverev in VPF 
1938, No. 9. Some ‘‘unification’’ of rates was made lately and 
for instance, food products are taxed by only 167 rates instead 
of 608 until recently. See also A. Gordin, ‘‘O Stavkakh Naloga S 
= in Planovoye Khoziaistvo (Planned Economy), Moscow, 

38, No. 3. 
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At the present time (in 1938) the following are 
some of the rates of sales tax in force; the rates vary 
according to the kind of commodity, its quality, and 
the place where the commodity was sold: 


Meat: beef, 77-82 per cent; pork, 70-76 per cent; veal, 
68-77 per cent; sausage, 65-78 per cent; frankfurter, 55-72 
per cent. 

Fats: butter, 50-64 per cent; margarine, 40-62 per cent; 
vegetable oil, 54-83 per cent; canned milk, 50 per cent. 

Poultry: chicken, 22 per cent; eggs, 6 per cent; feathers, 
20 per cent; ducks—free . 

Fish: (some 650 rates) pike, 59-68 per cent; salted 
herring, 59-68 per cent; sprots, 18-36 per cent, etc. 

Cheese: 75-86 per cent. 

Salt: 66-83 per cent. 

Sweets: candies, 58 per cent; pastry, 28 per cent; ice 
cream, 20 per cent; sugar, 82-85 per cent; fruits, 18 per cent. 

Bakery products: a long list of various rates from 3 to 
30 per cent; a few kinds of low grade bread are free (see 
FKB 1937, No. 31, p. 5); there is a sales tax on grain (see 
below), in addition. 

Petroleum products: gasoline, 80 per cent; kerosene, 88 
per cent; mazout, 60 per cent. 

Alcoholic drinks: bitter liquors, 80 per cent; liqueurs, 73 
per cent; beer, 59 per cent; vodka, 82 per cent. 

Soap: household, 61-71 per cent; toilet, 46-59 per cent. 


Leather and footwear: leather, 12 per cent; footwear, 17-35 
per cent; galoshes, 34 per cent. Leather goods, produced 
by cooperatives, 18-20 per cent.® 

Tobacco: cigarettes, 75-88 per cent; pipe tobacco, 68-79 
per cent. 


Matches: 23 per cent. 


Coal, 0.5 per cent; Iron ore, 0.5 per cent; Pig iron and 
other metals, 0.5 per cent; Machinery, 1 per cent; Chemical 
products, 1 per cent; Fertilizers, 1 per cent; Metal household 
articles, 25 per cent; Nails, 1 per cent; Sickles, 13 per cent; 
Buttons, 36 per cent; Artificial limbs, 1 per cent; Toys, 14 
per cent; Films, and film apparatus, 2 per cent; Gold, Plat- 
mum, rare metals, and arsenic, 1 per cent. 

Milk, raw: over 350 rates for different districts; in 
Moscow, 654 rubles per metric ton. 


Perfumery: Eau de Cologne, 44-68 per cent; perfumes, 
56-68 per cent; face powder, 68 per cent; cosmetics, 60 per 
cent; tooth powder, 30 per cent; mouthwash, 21 per cent. 

Playing cards,’ 81 per cent; Printed matter and maps, 3 per 
cent; Paper, 3 per cent; Mirrors, 40 per cent; China, 8 per 
cent; Musical instruments, 28 per cent. 


Sewing machines, 39 per cent; Metal beds, 10 per cent; 
Razors, 30 per cent; Blades, 70 per cent; Bicycles, 15 per 
cent; Phonographs, 33 per cent; Jewelry, 45 per cent. 

Electric current: in Moscow and Leningrad supplied for 
home, business, trolley, subway, etc., use, 23 per cent; in 
other places, 3 per cent.® 





6 For details see S. Z. 1937, No. 39, Arts. 162 and 163. In gen- 
eral, certain articles produced by codéperatives pay a different 
rate of sales tax. 

7 The production of playing cards is a state monopoly and all 
revenue from it goes to the federal budget beginning January 1, 
1938. (S. Z. 1937, No. 75, Art. 363). 

5 Regulation in FKB 1938, No, 13, p. 3. 
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\Vater supplied by city water-works, 1 per cent. 

Food supplied in restaurants, 1 per cent; alcoholic drinks, 
5 per cent (this is in lieu of a local tax on restaurants and 
hotels which is abolished).’ 


Sales Tax on Textiles 

For textiles a new system of sales tax collections 
was introduced recently..° Beginning on Decem- 
ber 1, 1937, the textile bases (wholesale distributors) 
of the Central Textile Industry pay the sales tax to 
the Treasury every day not according to the various 
detailed rates on each paid bill but according to an 
average rate of fixed prices of goods of the respective 
category. This was done with a view to simplifying 
the primary (daily) calculation of the tax. These 
average rates are: 

Cotton cloth and cotton goods, 56 per cent; cotton thread, 
25 per cent; silk and semt-silk cloth, thread and articles, 24 
per cent; woolen cloth and blankets, 56 per cent; woolen 


shawls, 43 per cent; woolen thread, 25 per cent; linen goods, 
25 per cent; knitted goods, hosiery, etc., 40 per cent. 


After having paid the average rates the textile 
bases must every five days recalculate their tax in- 
debtedness according to the regular (more detailed) 
rates. For instance, on a certain day the textile 
base received from the factory cotton goods worth 
6500 rubles, for which it must immediately pay a 
sales tax of 3640 rubles (56 per cent is the average 
rate, as shown above); if in this invoice there were 
for 2000 rubles satinet cloth (normal tax is 63 per 
cent), for 3000 rubles lining cloth (tax is 61 per cent) 
and for 1500 rubles towels (tax is 48 per cent), the 
total normal tax, after sale, should be 3810 rubles, 
or 170 rubles more, which difference has to be paid 
to the Treasury, after sale, at the regular five days’ 
terms. Only Soviet fiscal geniuses are capable of 
mastering such red tape! 


Sales Tax on Food 

Beginning on January 1, 1935, rationing in the 
sale of breadstuffs was abolished ™ and the popula- 
tion was permitted to buy them without foodcards 
or restriction. From October 1, 1935, the rationing 
of meat, fats, fish, sugar and potatoes was also abol- 
ished.** The prices for all of these commodities are 
fixed by the government and are changed from time 
to time. This has also necessitated a frequent change 
of the sales tax. The whole country is divided into 
eight zones and the fixed prices and the rates of sales 
tax vary greatly for each zone. The sales tax for 
hard wheat was 45 rubles per 100 kilograms (220 Ibs.) 
in the first zone and 153 rubles in the eighth zone * 
and for wheat flour, 96 per cent grade, 52 rubles and 
164 rubles; wheat flour, 30 per cent grade, 303 and 
379 rubles respectively. 

The law of September 11, 1937, introduced the fol- 
lowing rates of the sales tax in the first (lowest) 
zone for each 100 kilograms (220 lbs.) : hard wheat, 
59 rubles ; wheat flour of 96 per cent grade, 66 rubles, 
and wheat flour of 30 per cent grade, 316 rubles; 

°S. Z. 1936, No. 2, Art. 21. 

0S. Z. 1937, No. 47, Art. 192 and FKB 1937, No. 31, p. 6. 

11 Law of December 7, 1934 (S. Z. 1934, No. 61, Art. 445). The 
rationing by means of food cards was a costly matter to the 
Treasury (some 300 million rubles a year) and led, in spite of 
severe prosecution, to widely spread speculation and dissatisfac- 
tion. The abolishment of rationing necessitated raising prices 
for all articles, formerly on the restricted list, and an increase 
of all wages and salaries accordingly. 


2 Law of September 25, 1935. 
13 Law of August 15, 1936, (S. Z. 1936, No. 50, Art. 418). 
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rye, 45 rubles; rye flour, 95 per cent grade, 52 rubles, 
and rye flour, 65 per cent grade, 60 rubles.1* The 
sales tax on cream of wheat varies from 334 to 417 
rubles; on rice, from 313 to 543 rubles; on peas, from 


274 to 412 rubles per 100 kilograms according to 
zone. 


These high rates of sales tax for food products, 
particularly for breadstuffs, are responsible for an 
enormous fiscal revenue. Free from sales tax are 
gravel, stone, lime, etc., extracted by the building 
industry for its use, ethers, funeral accessories 
school appliances (if not printed, otherwise taxed at 
3 per cent), seeds, medicine prepared by drug stores, 
raw cotton, flax, hemp and some other raw agri- 
cultural products, some varieties of baked bread and 
newspapers. All other turnover pays the sales tax 
some way or other. 


Price Policy 


The sales tax policy of the government is inter- 
woven with its price policy and its regulation of pro- 
duction. The legislation changes constantly and the 
mass of regulation in this field is bewildering. ‘The 
prices of consumers goods are extremely high, con- 
sidering the low purchasing power of the population. 
The average wages and salaries of all workmen 
and salaried people amount to 2776 rubles a 
year (for the year 1936) * or $555 a year, which 
means $46 a month. Average earnings of work- 
men and employees in the large scale industry 
amounted to only $48 a month. The s salaries paid to 
the Soviet officials of lower rank are particularly 
low. The new greatly increased salaries for post- 
men range from 210 to 270 rubles ($42 to $54) 
month in Moscow and Leningrad.*® A Secretary 
of a People’s Court in a city receives 200 rubles ($40) 
a month and 250 rubles ($50) after five years of 
service.” University professors received recently ™ 
greatly increased salaries and a full professor is now 
— after five years 1300 ($260) and after ten 
years of service 1500 rubles ($300) a month. A 
alaieabia wage law was passed on November 1, 
1937,!° for workmen in state industry and transpor- 
tation, which is fixed at 115 rubles ($23) a month. 


Suffice to compare all these wages with the high 
cost of living and exorbitant (officially fixed) prices. 
An excellent survey of retail prices in Moscow state 
stores (as per July, 1937) was made by Mr. Vaso 
Trivanovitch in the National Industrial Conference 
Board Bulletin of March 7, 1938.2 We reproduce 
some of these prices, as follows (per lb.) : 





14S. Z. 1937, No. 60, Art. 262. One ruble (containing 100 copecs) 
equals 20 cents at the official (since 1935) rate of exchange. 

% Planovoye Khoziaistvo, 1937, No. 8, ‘“XX Years of the Great 
October Revolution’’ (in Russ.), p. 199. Even in the best paid 
industries the plan for 1938 expects the average yearly wage 
(including all bonuses, etc.) to reach the following levels: in 
the heavy industry: 3707 rubles ($62 a month); light industry: 
2593 rubles ($43 a month); food industry: 2604 rubles ($43 a 
month); railroads: 3590 rubles ($60 a month) which, in general, 
is an increase of about 10 per cent over 1937 (Izvestia, December 
1, 1937). 

%S. Z. 1937, No. 65, Art. 293 and FKB 1937, No. 27. 

17 Law of March 22, 1938 (S. P. 1938, No. 14, Art 93). 

18 Law of November 11, 1937 (S. Z. 1937, No. 73, Art. 354). 

19 Izvestia, November 2, 1937. 

*0 The prices are given in dollars and cents, reckoning 5 rubles = 
1 dollar. Many goods listed in the table are of inferior euniity 
and not always available in Soviet stores. Complaints about poor 
quality and abominable service are frequently voiced in the 
Soviet press. In spite of all admonishments and special bonuses 
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Black rye bread, 8 cents; French loaf, 54 cents; cocoa, 
$5.64; tea, $10.21; sugar, 34 cents; laundry soap, 28 cents; 
roast beef, 87 cents; salted herring, 86 cents; bacon, $1.45; 
milk, 30 cents a quart; butter, $1.81; eggs, $1.32 per dozen; 
25 cigarettes, 54 cents; men’s suits, common quality, $50; 
socks, rayon, $1,23 a pair; men’s shoes, $35 a pair, etc. 

The sales tax is greatly responsible for these high 
prices. Trying to extract a high revenue from the 
consumer, the Soviet government is confronted with 
the task not to leave an undue share in form of 
profits in its factories, or with the Soviet trade man- 
agers, since there might be a tendency on the part 
of the Red directors to swell the costs or the wages. 

This is an extremely difficult problem and the 
government is compelled to change constantly the 
rates of the sales tax and to maneuver between the 
pitfalls of revenue, normal cost and profit. An ex- 
ample taken from actual conditions will illustrate 
the situation. For instance, ordinary candy at the 
state factory “Karl Marx” was produced in 1937 at 
a loss (planned cost: 4010 rubles; fixed price: 3950 
rubles per metric ton) whereas at the state factory 
“Rosa Luxemburg” it was produced at a consid- 
erable profit, namely, planned cost: 3830 rubles; 
fixed price: 4850 rubles, or 21 per cent profit (this 
wholesale price equals 44 cents per lb.).. Under such 
conditions it is hardly possible to fix in the law the 
appropriate rate of the sales tax on candies and to 
insure the proper amount of profit for all factories 
of this kind. The Soviet tax expert 7? who is trying 
to find a way out of this difficulty blames simply the 
faulty cost calculations, irrational planning and 
wrong recipes at different factories which make a 
simplified system of rates of sales tax for candy fac- 
tories extremely difficult. Of course, he, a com- 
munist, cannot recognize the absurdities of the 
socialist production with all its unavoidable red tape 
implications, although he shows the same difficulties 
with many other industries and the astounding dif- 
ference in the cost of production of the same articles 
in various Soviet factories. 


Budget Surplus Tax 


For many articles where there is, in general, a 
considerable discrepancy between the prescribed 
wholesale prices and the fixed retail prices another 
tax is levied, called the “budget surplus” (budjetnaya 
natsenka), which amounts to an additional sales tax 
when the product reaches the ultimate retail trade 
establishments. For instance, in Zone III (this in- 


2 continued 
(shop managers and salesmen receive a bonus for increased sales 
of sugar, salt, matches and soap; see FKB 1937, No. 1, p. 43) 
in February, 1938, an official investigation of 9000 groceries re- 
vealed that 846 did not carry any salt, 600 any soap, 415 had 
no matches, etc., on sale (Izvestia, May 9, 1938. Cf. The edi- 
torial in Izvestia of July 22, 1938 complaining that many simple 
household articles are not available). Matches are often for 
months not available in Soviet shops (see Izvestia, April 8, 1938) 
although the Soviet government is exporting matches to USA. 
It should be noted that prices for all chief commodities (bread, 
meat, salt, fish, sugar, canned goods, candies, butter, vegetable 
oil, soap, tobacco, tea, fowl, macaroni, textiles, knitted wear, 
leather goods and footwear, glass, china, machinery, etc.) are 
fixed by central authorities. See S. Z. 1937, No. 76, Art. 372; 
S. P. 1938, No. 24, Art. 158 and the full list in FKB 1938, No. 
3/4, p. 19; No. 7, p. 11 and No. 8/9, p. 19. Any surcharge above 
the prescribed retail price must be paid to the Treasury and 
trade and finance inspectors must supervise this (FKB 1937, No. 
36,. B. 12). 

271A. Gordin in Planovoye Khoziaistvo (1938, No. 3, p. 89). 
The terrific red tape in assessment and collection of the sales 
tax has already been described by me in the January, 1936, issue of 
The Tax Magazine and does not need repetition here. 
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cludes Moscow district and surrounding districts) 
the retail price for wheat flour, 50 per cent grade, is 
fixed by law at 400 rubles for 100 kilograms (about 
36 cents per lb.). The government retail distribu- 
tors receive this kind of flour from the Zagotzerno 
(Central Board of Grain Supply) ?? at 325 rubles per 
100 kilograms, may retain 4.7 per cent (18 rubles 
80 copecs) for the retail operating expenses and 
must pay to the Treasury 56 rubles 20 copecs as 
“budget surplus.” This again means 77 different 
tates of budget surpluses for flour alone! 

In addition to flour and grain, the following com- 
modities are subject to the “budget surplus” (the 
rates of this tax in parentheses) : 

Textiles made by codperatives and sold in rural shops 
(20-35 per cent of price); trunks (35); purses, belts, etc. 
(50); brushes (25); shoe and shaving cream (50); umbrel- 
las (50); haberdashery (50); photographic goods (25); 
alarm-clocks (25); cheap wall clocks (50); stationery (33); 
paint, wall-paper, kitchen and household utensils, ironware, 
building materials and tools (at various rates). 

Having absolute monopoly of all production and 
of the distribution of all commodities the Soviet gov- 
ernment is anxious to reach all possible paying ca- 
pacity of the consumers. The gigantic military 
expenditures (about $5,400,000,000 in 1938), un- 
rivalled by any country, and the enormous, ever 
increasing ** expenditures on her industry, trade, 
agriculture and transportation (about $9,500,000,000 
in 1938) yielding a comparatively very small profit 
(only $1,260,000,000 in 1937), necessitates a merci- 
less taxation of the mass population, since no other 
sufficiently abundant source of revenue is available. 
In spite of the fact that all undertakings belong to 
the government, “the audit of tax returns in many 
cases revealed that the (state) undertakings con- 
cealed their turnover from the tax inspectors,” write 
the official V Pomoshch Finrabotniku:** 

“The audit of the tax offices in the Ukraine, Uzbek SSR, 
BSSR, Moscow, Yaroslavl, etc., has shown that many 
(state) undertakings concealed in their returns the actual 
amount of turnover and consequently have detained the 
payment into the treasury of many millions of rubles of 
sales tax. ... « For one year only in BSSR there were 
revealed about 15,000 cases of wrong rates applied in the 
collection of the sales tax. As a result, local ad- 
ministrative bodies, depending on the sharing in the pro- 
ceeds from the sales tax, are unable to pay the salaries 
of teachers, doctors, etc.” 

The official magazine demands severe prosecu- 
tion 


Distribution of Sales Tax 


Every year the government of the Union decides 
what percentages of the proceeds from the sales tax 
should be given to each of the eleven member Re- 
publics for financing their budget and the budgets 
of the local administrative bodies. In 1937, for 





22 Technical details of collection are given in S. Z. 1935, No. 2, 
Art. 12 and in the new Regulation of November 15, 1937 (FKB 
1937, No. 32/33, p. 10). 

23 The Treasury’s expenditures on industry, trade, agriculture 
and transportation rose from 15 billion rubles in 1931 to 23 
billion in 1932, 25 billion in 1933, 30 billion in 1934, 35 billion in 
1935, 38 billion in 1936, and 40 billion (of which 2.3 billions on 
munitions industry) in 1937 and 47 billion in 1938. 

24 1937, No. 13, p. 29. On the other hand, the law of February 
16, 1933, which was specially designed to fight against theft and 
embezzlements in the governmental trade apparatus was not 
particularly effective and on December 3, 1936, the Prosecutor 
(Attorney General) USSR together with the Commissar of Trade 
issued a circular urging a more energetic fight (FKB 1937, No. 6, 
p. 21). A new order in FKB 1938, No. 19/20, p. 47. 
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instance, RSFSR was given 18.8 per cent; Ukraine, 
25.3 per cent, Armenian SSR, 86.4 per cent and 
Tadzhik SSR, 100 per cent of collection within their 
boundaries. The Tadzhik SSR received an addi- 
tional grant of 15,500,000 rubles to cover its unavoid- 
able deficit.2> The member Republics, in their turn, 
allocate detailed percentages of the sales tax, given 
to them, among their autonomous republics and local 
administrative bodies. 


B. Taxes in Kind 


(a) Compulsory Grain and Meat 
Deliveries 


The rural population is subject to compulsory de- 
liveries to the Government of grain,” rice, sunflower 
seed, beans, potatoes,?? wool,”* meat,”® milk and but- 
ter. °° The quantity of delivery depends on the zone 
and the area of planned (prescribed) acreage or the 
number of cattle, the class of peasants, etc. For 
instance, collective farms in the Ukraine have to de- 
liver on the average 230 kilograms (506 lbs.) of grain 
per hectare (2.47 acres) of acreage, (i. e., about 248 
lbs. per acre) whereas individual peasants deliver 
280 kilograms (616 lbs.) per hectare. 


Meat Deliveries 


Deliveries of meat have to be made always in form 
of livestock only, according to the number of cattle 
in possession. Collective farms must deliver every 
year: 15 kilograms (33 lbs.) of cattle for each head of 
big horned cattle (10 or 12 kilograms in some 
regions) ; 32 kilograms of hogs (22 kilograms in some 
regions) for each hog and 5 kilograms of sheep for 
each sheep in their possession on January 1, accord- 
ing to the prescribed plan (even if actually they 
possessed less); members of collective farms must 
deliver on the average 30 kilograms and individual 
peasants on the average 60 kilograms of meat (in 
livestock) a year, irrespective of actual possession 
of cattle or fowl; they may replace the delivery 
of livestock (exc ept for hogs) by a delivery of fowl, 

rabbits, sheep, etc., on certain conditions, but also 
alive only. In case of default, the exaction of cattle 
and fowl in kind is made by the compulsory deliv- 
eries inspector without trial, within ten days, and 
in addition, defaulters are prosecuted in court and 
are liable to a fine in cash equivalent to 100 per cent 
of the value of default (if there is sufficient cattle or 
fowl to execute confiscation in kind) or to 300 per 
cent (if actual possession is not sufficient) or, in case 
of collusion, opposition, etc., may be prosecuted ac- 





3S. Z. 1937, No. 18, Art. 65. 
and 1937, No. Art. 22, $5. 

*%S. Z. 1933, We 16, Art. 95 and No. 62, Art. 375; 1937 No. 21, 
Art. 78. Regulation concerning deliveries of grains, beans, buck- 
wheat, etc., see in S. Z. 1937, No. 33, Art. 137 and No. 28, Art. 118. 
Cf. also Russian Economic Notes (Russ. Econ. Notes), Department 
of Commerce, Washington, D. C., May 15, 1937, No. 342, p. 11. 
Members of collective farms and individual peasants who are 60 
or more years old are exempt from compulsory deliveries if in 
their family there are no able-bodied workers. S. Z. 1936, No. 40, 
Art. 336 and 1937, No. 33, Art. 137. 

27S. Z. 1935, No. 15, Art. 112 and No. 
No. 41, Art. 172. 

2S, Z. 1934, No. 4, Art. 34; 1935, No. 11, Art. 85, S. Z. 1936, 
No. 22, Art. 203, S. Z. 1937, No. 15, Art. 47 and S. P. 1938, No. 10, 
Art. 61. 

2S. Z. 1936, No. 42, Art. 356 and the new regulation of De- 
cember 28, 1937 (S. Z. 1938, No. 1, Art. 4). 

* The new regulation concerning milk and butter deliveries of 
January 11, 1938 (S. P. 1938, No. 1, Art. 3). 


Cf. S. Z. 1931, No. 75, Art. 505 


19, Art. 158; S. Z. 1937, 
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cording to Part 2 or 3 of Art. 61 of the Criminal 
Code. Should the weight of confiscated cattle sur- 
pass the defaulted delivery, the defaulter may receive 
the surplus back in form of meat. We can easily 
visualize the “complexity” of such collection and the 
possibilities of great abuses, if we take into consid- 
eration that in many “collection places” the authori- 
ties were unable to procure proper scales or weights 

The complexity is further increased by the 
requirement that for the (possible) contents of food 
in the stomach and intestines of the delivered live- 
stock a deduction in live weight is made: 5 per cent 
for cattle, sheep and fowl and 3 per cent for hogs 
and rabbits or, at the option of the taxpayer, the 
weighing will be made 12 hours after the cattle 
(6 hours for hogs, rabbits and fowl) were brought to 
the collection place and then no deduction is made 
(§ 28 of Regulation of December 28, 1937). 

With reference to wool: collective farms deliver 
yearly 1500 grams; members of collective farms, 930 
grams; individual peasants, 1050 grams for each 
sheep in Azov (Black Sea) region and 750, 360 and 
600 grams respectively in Moscow district. Collec- 
tive farms and members of collective farms possess- 
ing merino sheep deliver 3500 grams and individual 
peasants 4000 grams (with 33 per cent pure extrac- 
tion) per sheep. Milk must be delivered from each 
cow from 220 to 280 quarts a year. Compensation 
paid by the Treasury for such deliveries is very 
small. For instance, for milk it is 15 copecs per 
liter (less than 3 cents a quart) and for butter it is 
2 rubles 50 copecs per kilogram or less than 23 cents 
per pound (1938). This should be compared with 
the official retail prices shown above, namely, 30 
cents a quart for milk and $1.81 per lb. for butier. 

In case of delinquency, in addition to a fine equal 
to the cost of portion undelivered a compulsory col- 
lection in kind will be executed. For deliveries 
above the compulsory quota collective farms and 
members of collective farms receive special bonuses 
ranging from 10 to 100 per cent above the normal 
price. For instance, a collective farm which sold 
to the state more than 1000 centners of wheat over 
and above the prescribed quota receives a 100 per 
cent bonus to the regular delivery price; collective 
farmers who sold to the state more than 500 kilo- 
grams of wheat per household receive also a pre- 
mium of 100 per cent.*? On the other hand, mills 
are forbidden to grind more than 36 lbs. of grain a 
month for each member of families of such individ- 
ual peasants who did not deliver to the government 
their full quota.*? 

Great irregularities, sabotage and wilful wreckage 
were revealed lately in the work of the Zagotzerno 
and other boards entrusted with all compulsory sup- 
plies.** The People’s Commissariat of Food Indus- 

(Continued on page 628) 


31S. Z. 1936, No. 9, Art. 71. 

2 FKB 1935, No. 27, p. 13. 

33 See VPF No. 7, p. 17 and S. Z. 1937, No. 65, Art. 395. Special 
agents (instead of local administration) for compulsory deliveries 
are appointed to do the work of assessment and collection ac- 
cording to a new regulation (S. Z. 1937, No. 63, Art. 277 and 
S. P. 1938, No. 21, Art. 131). On measures of prosecution for 
delinquencies see FKB 1937, No. 23, p. 31 and 1935, No. 13, p. 41 
(great irregularities disclosed). On the legal procedure against 
defaulters in compulsory deliveries see the Order of the Com- 
missar of Justice USSR of October 27, 1937 (FKB 1938, No. 1/2, 
Pp. 32). 
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Ewing Galloway 


LEWIS GLUICK, C. P. A.. SHOP TALKER 


THE Shoptalker at this writing is working a long 
way from his base. His engagement has almost 
nothing to do with taxes. Getting up tax talk under 
the circumstances, is (putting it mildly) difficult. 
But he has ready a paper on taxation. It was de- 
signed for presentation to the New York State Society 
of C. P. A.’s at its October convention. It appears 
that the Shoptalker will not be home to present it 
there. Hence he presents it to his readers, proving 
that what is one man’s loss is another man’s gain. 


The Taxation of Accounting Machine 
Manufacturers 
By 
Lewis GLUICK 


Vice-Chairman of the Machinery Committee of the 
New York State Society of C. P. As. 


On March 28, 1938, the U. S. Supreme Court 
denied certiorari in the case of the National Cash 
Register Company (NY CT § 76-057). On May 27, 
1938, the Appellate Division absolved Felt and Tar- 
rant Manufacturing Co. from paying the New York 
City Sales Tax, on ‘authority of 276 N. Y. 208, which 
was a National Cash Register case (N. Y. CT 
{| 76-068). These two cases gladdened the hearts of 
all corporations doing a genuine interstate commerce 
business. They established nothing new. They 
merely upheld old principles, which tax officials are 
constantly endeavoring to tear down in their avidity 
for more and bigger (if not better) revenues. In that 
sense they made tax history. 


It is not the first time that manufacturers of busi- 
ness machinery have done just that. The citator 
shows that Felt and Tarrant (283 U. S. 269) has been 
cited 37 times since it was handed down in 1931. 
Kemington-Rand (280 U. S. 591) has been cited 19 
times since 1929. There are four other cases for 
the same concern. Burroughs Adding Machine Co. 
(9 BTA 938) has been cited only once. However, 
enough citations have been noted to prove that the 
machine corporations are big business. What they 
do influences tax departments as well as bookkeep- 
ing departments. 


595 


I.veryone knows that but for the use of punch card 
machinery social security would have been a physi- 
cal impossibility. The Bureau of Internal Revenue 
has a comptometer section. There are few munici- 
palities which do not use one or more of the addresso- 
graph machines in preparing and sending out tax 
bills. When you hear some one speak of the ma- 
chinery of taxation, he is talking literally. 

The tax cases are of value, not merely from the 
tax angle. They have a big interest for the facts 
they bring out. We all own and use typewriters, 
if nothing else. But how many of us know anything 
about the organization of the makers. So here, as 
a sample, are quoted the facts concerning Felt and 


Tarrant, as shown in the New York City case: 


“The petitioner, Felt and Tarrant Manufacturing Co., is 
an Illinois corporation, It has never qualified to do busi- 
ness in the State of New York. It has its principal office 
and place of business in Chicago and is engaged in the busi- 
ness of manufacturing and selling comptometers, adding 
and calculating machines. The company has no manufac- 
turing plant, warehouse or other depositary in the State of 
New York. All manufacturing is done in Chicago. It 
maintains an office in New York City for the purpose of 
soliciting orders for comptometers, This business is done 
by a principal solicitor and his assistants. The authority 
of the employees is restricted to the soliciting of orders. 
The agreement under which they work provides as _fol- 
lows: 

“Tt is mutually understood and agreed: 


“1. That the said party of the Second Part is merely a 
solicitor for orders, and that all orders taken must be sub- 
mitted to and approved by the Felt and Tarrant Manu- 
facturing Co., and that all sales and deliveries shall be made 
by the Felt and Tarrant Manufacturing Co.’ 

“A standard form of order blank is used. The order is 
addressed to ‘Felt and Tarrant Manufacturing Co.’ The 
order blank contains the following statement: 


‘All orders subject to the acceptance of an officer of 
the Company in Chicago.’ 


“If the order is approved by an officer in Chicago, it is 
sent to its billing department there. A comptometer is 
then appropriated to the contract of sale by the shipping 
department and its serial number is inserted in the upper 
right-hand corner of the order. The machines are then 
packed in individual cartons for shipment by a common 
carrier in Illinois, to the purchaser here. The shipping or- 
der is then turned over to the billing department, where an 
invoice is made out for the specific machine. The invoice, 
which is sent from Chicago to the customer, shows the 
serial number of the comptometer which was shipped. 
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“The invoice has a statement on its face, ‘Make all 
checks payable to Company—remit directly to Chicago.’ 
All remittances are received and collections made at the 
Company’s home office. No billings or collections are 
made in New York City. No comptometers are kept in 
New York for the purpose of sale. There are some which 
are used for what is called ‘Repair Loans’ and refer to ma- 
chines which are purchased directly, become defective and 
need repair. The servicing of the comptometers is done 
by the Comptometer Company, a Delaware corporation, 
authorized to do business in New York.” 


Now, let us read from the National Cash Register 
case, as reported in the New York Law Journal on 


July 21, 1937: 


“The petitioner is a Maryland corporation, having its 
principal place of business in Dayton, Ohio. It maintains 
offices for the sale of cash registers and similar devices in 
the City of New York. All machines are manufactured in 
Dayton, Ohio. The sales made by petitioner in New York 
fell into two classifications: (1) Machines sold and de- 
livered in New York City by representatives of the peti- 
tioner from stock kept in the New York office, and (2) 
Machines shipped from the factory in Dayton, Ohio, to fill 
orders received by the petitioner from purchasers in or 
near New York City. 

“The sales in dispute are known as ‘special orders’. 
They are solicited by petitioner's salesmen in New York 
City and evidenced by signed orders on documents known 
as ‘Customer Order Form’, addressed to petitioner at Day- 
ton, Ohio, requesting that a certain type of machine be 
manufactured and shipped, and stating on the face thereof 
that they are subject to acceptance at Dayton. If the 
orders are accepted, the machines to fill them are made up 
in Dayton and shipped in carload lots to the City of New 
York in packages addressed individually to each customer, 
care of the petitioner. Some machines remain in peti- 
tioner’s New York office for a day or two for the accom- 
modation of a customer. Other machines are shipped 
from Dayton directly to the customer. 

“It appears that these so-called ‘special orders’ could 
not be filled out of local stock, because there was no local 
stock to cover them. The reason for this is that these 
‘special order’ machines involved a number of variations 
from the stock machines.” 


The Remington-Rand Company, as you all know, 
is the end product of a long series of mergers and 
consolidations. The much cited case shows some of 
this growth very clearly. The Baker-Vawter Co., a 
Michigan corporation, bought all the stock of the 
Commercial Stationery and Loose Leaf Co., an IIli- 
nois corporation, and subsequently sold it. The 
soard of Tax Appeals (1 BTA 733) said it had neither 
profit nor loss. The Circuit Court of Appeals, Sec- 
ond Circuit (33 Fed. (2d) 37), said that there was 
a taxable gain. Remington-Rand, a Delaware cor- 
poration, inherited the case when it bought up 
Baker-Vawter. 

The Board’s theory was that stock of a subsidiary 
was like one’s own, and at that time, and much 
later, the Treasury’s own regulations held that there 
could be neither gain nor loss on the sale of treasury 
stock. 

It is important to note the way this theory has 
altered. See the First Chrold case, wherein the Cir- 
cuit Court of Appeals, Third Circuit, on May 26, 
1938, held unequivocally that gains on capital stock 
were taxable. It agreed therein with Robert Mont- 
gomery (Journal of Accountancy, June, 1938) and so 
may be sustained. Its 1937 record was that it was 
reversed on every case taken to the Supreme Court. 
See further the Reynolds case, decided by the Fourth 
Circuit on June 6 to the contrary. 
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The famous Felt and Tarrant case arose as 69 
Court of Claims 204, the decision being dated Feb. 
17, 1930. It involved a deduction for exhaustion of 
patents, which was the basis for a claim for refund. 
The omission of this item in the claim was held not 
a bar to recovery. But the Supreme Court reversed 
it fourteen months later. There was more highly 
technical procedural matter in this case than the 
determination of gains or taxes. This would tend 
to make it more important to trial lawyers than to 
accountants. 


The Burroughs case, dated December 28, 1927, on 
the other hand, is of peculiar interest to accountants. 
From it we learn that the company maintained a 
perpetual inventory. It was held that in shifting 
from the cost basis to the cost or market basis 
“factory supplies, small tools, and power and mainte- 
nance stores on hand, which are not consumed in the 
production processes may not be included in deter- 
mining the cost of goods sold”. The Board, in 
arriving at its opinion, quoted Montgomery’s 
Auditing, Bell’s Accountants’ Reports, Kester’s Ac- 
counting and. three other works not by New York 
State Society members. The six pages of the deci- 
sion are earnestly commended to any teacher of 
accounting who wants a good review of inventory 
valuations before lecturing thereon. For, since the 
case was not appealed, it is authoritative. 

The case of Burns Lyman Smith (19 BTA 809) is 
chockfull of human as well as mechanical interest. 
The petitioner was the son of L. C. Smith, one of 
the leading figures in the typewriter industry, who 
died intestate in 1910. In the partitioning of the 
estate, Burns Smith got land in Seattle, Wash., upon 
which the decedent had contemplated erecting a 
building. As a memorial to his father, Burns Smith 
erected the forty-two story structure on Yesler Way 
at Second Avenue, which perpetuates his father’s 
name. The findings of fact devote a page and a half 
to the description of the building and its magnifi- 
cence. The whole decision covers thirty pages, a 
skyscraper of a case. The net result was that a 
corporation formed to own the building was held 
liable for tax under Section 220 of the Revenue Act 
of 1921 and that deduction for obsolescence is not 
to be granted because property is declining in value 
but not in usefulness. Trammell and Matthews dis- 
sented at length, but no appeal was taken. 

Out in California, they have a State Board of 
Equalization. On May 15, 1931, the Marchant Cal- 
culating Machine Co. appealed to the State Board 
against the Commissioner’s method of averaging 
factors, and incidentally lost. The interest to New 
Yorkers—is in their own unincorporated business 
tax. The three factors used were situs of property, 
payroll and sales, but purchases and expenses may 
also be used. (Cal. CT § 5-803.05.) 

The Underwood Typewriter Co. carried an appeal 
against Connecticut (94 Conn. 47) right up to the 
Supreme Court (254 U. S. 113). The case is the 
leading one on Connecticut franchise taxes. From 
it we gain the curious information that this Dela- 
ware corporation “rents slot machines made by it 
in Connecticut”. 

The Elliott-Fisher Co. case (132 N. Y. Sup. 789) 
was decided by the Appellate Division in 1912. It 
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held that “par value is the basis for the computation 
of the tax on capital stock”. The merged corpora- 
tion reports that it has “had no necessity for taking 
any of our tax cases to the courts”. 


The Elliott Addressing Machine Co. is not con- 
nected with the Underwood Elliott-Fisher Co., Inc. 
Its case (223 Ala. 180) involved mandamus action 
which it brought against the Secretary of State in- 
stead of the Tax Commission, which had the right 
to issue corporate licenses. 

The International Business Machines Corp. en- 
gages in business throughout this country and, 
directly or indirectly in more than 80 foreign coun- 
tries. Examination of all available citators (The 
American Institute of Accountants has a 48 state 
service in its library) did not reveal IBM’s name. 
Accordingly this incredible condition was called to 
the attention of Mr. M. G. Connally, Tax Counsel 
for IBM. Although noncommittal on any fixed pol- 
icy, he seemed to think that IBM had not suffered 
much on account of its record. He said that “there 
had been one or two cases in the lower courts with 
respect to valuations of property for personal prop- 
erty tax assessment purposes, the decisions on which 
had been satisfactory”. Evidently, this company 
has been successful in appraising its many tax prob- 
lems and settling them without recourse to the 
Board of Tax Appeals or the Courts. 

As noted in every survey of accounting ma- 
chinery, the U. S. Government was the first, and is 
still the largest, user of punch-card machinery. Two 
years ago our fellow member, Charles Maxcy, 
showed us motion pictures of an installation made 
by him and William Donaldson in the City of New 
York. Other cities and states have similar or even 
more elaborate installations. 

Next to the correspondence typewriter, the most 
common machine in tax departments, particularly 
those handling direct property (realty) taxes, is 
some form of addressing machine. They may vary 
from a simple tray of stencils or plates, bearing only 
names and addresses, to the elaborate descriptive 
plates showing assessments, taxes, property descrip- 
tions and other data. They may be combined with 
other machines. But it is a rather poor town that 
does not have some such mechanical aid to the tax 
collector. 

And in these facts the writer finds a reason for the 
relatively small number of cases in which machine 
companies have figured. The customer is not al- 
ways right. But no one goes out of his way to fight 
a good one. 

It is of course axiomatic that big business can buy 
the best technical services. Machinery is very big 
business. Naturally, the legal and accounting serv- 
ices employed are of the best. Such services are best 
when they are right the first time; when the correct 
amount of taxes is paid, no more, no less. But when 
controversy does arise, tax-payers are human beings. 
Strictly retail clothing merchants do not sell direct 
to any taxing body. Therefore, the taxing body, be 
it nation, state or county, is something which takes 
money away from the merchant. So the merchant 
is disposed to resist. But a contractor who sells to 
the nation, city or town, and makes a profit in so 
doing, is less likely to resist and more willing to 
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compromise additional assessments when they do 
appear. 

However, they are not so servile and subservient 
as to lose all sense of right and wrong. The two 
companies which fought the New York City cases 
to the highest courts are to be congratulated. Some- 
body had to do it. They did. That’s service! And 
service is what all machine manufacturers stand or 
fall by. x * 


* 
From the New York Herald-Tribune of August 
21 we clipped the following interesting bits: 


A Little Nonsense 


“In England, letters by stockbrokers to their clients 
have a more literary tinge, and are usually couched in a 
lighter vein than in more businesslike New York. This 
applies even in times of greatest stress, such as that im- 
posed by the Czechoslovakian crisis. The Britishers sim- 
ply ease the tension with a bit of foolishness, following the 
counsel of Horace, who said: ‘Mingle a short spell of 
folly with your studies.’ It recalls the spectacle of Eng- 
lish Tommies in the World War kicking a football around 
in ‘No-Man’s-Land’ en route to the German trenches, An 
example of the London brokers’ method of calming down 
their customers may be found in a current letter by Silver- 
ston & Co., 4 Copthall Court. 

“The writer of the letter relates how, at the height of 
the Nazi scare, he went to North Berwick to stay with a 
well known northern industrialist ‘who has achieved the 
distinction of occasionally thinking more of a good golf 
shot than a good balance sheet. And because we happened 
to find the Chancellor of the Exchequer at the next table 
engaged in the same occupation, it merely indicated that, 
on occasion, great minds do think alike. During our all 
too short stay, when the world seemed to be at war and 
the guns boomed, Sir John Simon put his approach stone 
dead at the seventeenth hole at Muirfield. We could not 
see whether he missed the putt, but we certainly missed 
the war.’ 

“In due time this purveyor of sage advice to the investor 
and the speculator returned to London, where he was im- 
pressed more than anything by hearing an Italian playing 
an old English air on a German barrel organ outside his 
window. The song was pre-war, popularized by Albert 
Chevalier, who wrote ‘My Old Dutch’—before the guilder 
was devalued—and relates the difficulty of a young lady in 
making up her mind. ‘Are not international politics and 
confusion a little like that today?’ the writer inquires. 
‘We may be foolish—we get that way when we become in- 
telligent. Mr. Runciman is in Prague and the various con- 
tending parties are wondering what he is proposing to 
drop into their hats. Mr. Joseph Kennedy is pursuing the 
golden road in the south of France, having settled the 
ownership of two islands by the simple process of agreeing 
that we both own them equally, to avoid any question of 
minorities; Mr. Neville Chamberlain has a diplomatic sore 
throat; Sir John Simon continues to tax the ambitions of 
his golf and other opponents in Scotland, and Mr. Mor- 
genthau wonders why Great Britain got all the applause in 
France. And now Japan, anxious to settle one war at a 
time, agrees to an armistice with Russia. They’ll all settle 
down when the holidays are over, so don’t be impatient.’ ” 

* 


“Has anybody ever pointed out the effect the income tax 
has had on shortening the lives of books? A generation 
ago a publisher might keep the unsold copies of his books 
almost indefinitely, till the whole edition was exhausted in 
the natural course of sales. But the present pressure from 
annual inventories and the high cost of carrying unsold 
copies has led to the practice by which books are re- 
maindered almost as soon as the sales slow up. Now if 
you want a book, even a valuable one, you had better buy 
it promptly. It will not do to assume that you can wait 
till you particularly need it. An impressive and discourag- 
ing list might be made of excellent books, especially in 
the fields of scholarship, which have appeared within four 
or five years and yet are out of print. And writers who 
achieve reprints or new editions are lucky. Perhaps they 
always were.” 


ON TAXATION 
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TAXING TAX-EXEMPT INCOME | 


Sydney A. Gutkin, Senior Attorney, Chief 
Counsel's Office, Bureau of Internal 
Revenue 


26 California Law Review, July, 1938, 
p. 579-601 


The exemption from taxation of the 
compensation of governmental officers and 
employees and interest upon governmental 
obligations is a source of much just resent- 
ment to taxpayers, editorial writers and 
others. 
















































































The prohibition against taxation by state 
and nation, each by the other, of state and 
national agencies and obligations, arises 






































not by virtue of any express constitutional 
provision, but is based upon the theory that 
the power to tax is the power to destroy, 
and that hence by necessary implication, 
the means and instrumentalities which 
either government employs to carry out 
its powers shall be free from taxation by 
the other government. 


In the Brush case, 300 U. S. 352, Justices 
Stone and Cardozo voted with the major- 
ity, holding that the taxpayer's salary as 
Chief Engineer of the Bureau of Water 
Supply of the City of New York was im- 
mune from federal taxation, but did so on 
the ground that the taxpayer had brought 
himself within the terms of the exemp- 
tion prescribed by the Treasury Depart- 
ment in Art. 643, Reg. 74 and that the 
validity of the article had not been chal- 
lenged by the Government. They said: 
“In the absence of such a challenge no 
opinion is expressed as to the need for re- 
vision of the doctrine of implied immuni- 
ties declared in earlier decisions. We leave 
that subject open.” Following this deci- 
sion, the Treasury Department amended 
this and other regulations dealing with the 
subject leaving the way clear in the event 
that the government should be called upon 
to argue for a revision of the doctrine. 

The Gerhardt case, 58 U. S. 969, involved 
the constitutionality of a federal income 
tax upon the salaries of certain emplovees 
of the Port of New York Authority, a bi- 
state corporation created by compact be- 
tween New York and New Jersey and 
approved by Congress. After reviewing and 
analyzing the authorities, the Court held 
that the imposition of the federal income 
tax on such salaries was valid on the 
grounds that: the tax was laid on net 




































































































































































































































































































































































in- | 


come derived from employment in coim- 


mon occupations not shown to be different 
in their methods or duties from those of 
similar employees in private industry, and 
thus was a non-discriminatory tax laid on 
the net incomes of such employees in com- 
mon with that of all other members of the 
community; that as such, the tax could by 
no reasonable probability be considered to 
preclude the performance of the functions 
which New York and New Jersey have un- 
dertaken, or to obstruct them more like 
private enterprises are obstructed by our 
taxing system; that the tax does not cur- 
tail any of those functions which have 
hitherto been thought to be essential to 
the continued existence of New York and 
New Jersey as states; and that the burden 
of the tax affecting the states, as it does, 
only to the extent, if any, to which the 
employ ees pass it on to the states does not 
give rise to an immunity from taxation 
because the actual burden on the state is 
so speculative and uncertain that immu- 
nity if granted would restrict the federal 
taxing power without affording any cor- 
responding tangible protection to the state 
governments. 


While the holding in this case may be 
restricted to the point that the taxpayers 
involved were not considered to be officers 
or employees of a state, nevertheless the 
language of the decision may be taken to 
indicate that a contrary result would be 
reached in the event the Brush case were 
to be litigated again. 


There is no reason to believe, however, 
that McCulloch v. Maryland, 17 U. S. 316, 
will be abrogated for the Court definitely 
recognized a distinction between the im- 
munity of the states and the immunity of 
the nation, and illustrated the distinction 
by use of the original language of Chief 
Justice Marshall in McCulloch v. Maryland 
So also, the Court is silent as to what it 
may do with respect to the taxation of in- 
terest from state and local obligations. 


In the absence of restatement, and short 
of a constitutional amendment, what may 
be done at this time in the field of legisla- 
tion? The writer submits the following 
possibilities for consideration: 

1. The enactment of some form of recip- 
rocal legislation, whereby Congress would 
waive federal immunity from state taxa- 
tion of its officers’ and employees’ compen- 
sation and interest upon its obligations, in 
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Jany case in which a state legislature would 































do likewise with respect to its officers and 
employees and obligations. 

2. The addition of tax-immune income to 
surtax net income for the purpose of as- 
certaining the surtax or surtax rates, ap- 
plicable to taxable income, by one of two 
distinct methods hereinafter more specifi- 
cally outlined, such addition to include in- 
terest on all government obligations what- 
ever may be their use. 

In connection with reciprocal immunity, 
it must first be determined who possesses 
the tax immunity—the government or tlie 
officer thereof receiving the compensation 
or the owner of the obligation receiving 
the interest. The basis of the theory giv- 
ing rise to the principle would indicate 
that the immunity is that of the respective 
governments; this principle has arisen out 
of what the Court says is necessity—the 
necessity of preserving such governments’ 
separate and sovereign existences. The 
exemption of the individual is due to a pur- 
pose not to interfere with or impair the 
operations of the government or its power 
to borrow money, or to impose a burden 
upon any part of the public debt. The ef- 
fect of such taxation on the individual has 
not been the activating cause of the de- 
cisions, 

The theory upon which was predicated 
the immunity of the federal government 
from taxation by the states, its agencies 
and instrumentalities, was that upon whicli 
was based the immunity of the states from 





taxation by the federal government of 
their agencies and instrumentalities. In 
principle, as in result, this theory was 


stated to be co-extensively and _ correla- 
tively applicable. Hence, if the results as 
to one may be abrogated by waiver, a like 
consequence as to the other should follow. 

To attempt to develop a theory on the 
basis of a distinction between rate and 
measure is not entirely satisfactory, if we 
are taking an informed view of what is be- 
ing attempted. An increase in rate, where 
the taxpayer has exempt income, just as 
effectively increases the tax payable as if 
the measure of the tax were increased and 
the rate remained the same. From an eco- 
nomic and sociological aspect, experimen- 
tation looking towards the taxation 0 
tax-immune income seems to be justified, 
provided that there is a sound theory upon 
which attempts to reach the end souglhit 
may be based. 
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Effecting a solution of the problem of 
tax-exempts through constitutional amend- 
ment presents a maze of practical difficul- 
ties. If past experience is an indication, 
any such attempt is destined to fail. Asa 
matter of fact, revision of the doctrine of 
immunity by the Court seems far less re- 
mote than possible accomplishment of the 
desired end through such efforts, as has 
recently been said by the President, some- 
thing in this connection should and must 
be done to eradicate the end. The instant 
suggestions go part of the way at least. 
Possibly some forward looking legisla- 
tive body will take the first step and reap 
the benefits that should flow therefrom. 


DEATH TAXES ON COMPLETED 
TRANSFERS INTER VIVOS 


Lorentz B. Knouff, Member of the Illinois 
and Ohio Bars 


36 Michigan Law Review, June, 1938, 
p. 1284-1311 


The taxation of certain types of trans- 
fers inter vivos under statutes levying an 
excise upon transfers of property at death 
has long been an accepted method of sup- 
plementing the death tax. The power of 
both the state legislature and Congress to 
levy excise taxes upon such transfers was 
early established; hence the constitutional 
questions have arisen almost exclusively 
with respect to the validity of state and 
federal statutes under the due process pro- 
visions of the Fifth and Fourteenth Amend- 
ments, respectively. Here again the power 
to tax the particular type of transfer inter 
vivos in the same manner as a transfer at 
death in order to subject it to the death 
tax, is brought into question. 


Transfers inter vivos have been included 
within the scope of the death tax upon 
one or the other of two principal theories: 


(1) The transfer may be subjected to the 
tax because, although made and completed 
during the transferor’s lifetime, it partakes 
sufficiently of the nature of a testamentary 
disposition of property to justify its treat- 
ment as though it were in fact a transfer 
at death. The most common type of trans- 
fer inter vivos subject to the death tax, 
which began early in the history of state 
succession taxes and which was carried 
over into the federal estate tax law, has 
been uniformly upheld. Such transfers 
usually have been included within the 
scope of the death tax by express language, 
and such inclusion has been upheld under 


both the Fifth and Fourteenth Amend- 
ments. 


(2) The transfer may be subjected to the 
tax because, although when made it pur- 
ported to be a transfer inter vivos it was 
not complete and absolute, but until the 
time of his death the transferor reserved 
to himself, by some manner or other, some 
interest in or control over the property— 
some “string” to the property transferred. 
The freeing of the property from this re- 
Straint at the transferor’s death is deemed 
a sufficient incident for the imposition of 
the death tax upon the property. Here the 
battleground has been more furiously con- 
tested, and the basic differences in the suc- 
cession and estate tax systems have here 
revealed themselves both with resepct to 
the construction placed upon particular 
Statutory provisions and with respect to 
questions of constitutionality. Many types 
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of transfers inter vivos have been sub- 
jected to the tax as coming within this 
“reservation of interest or control” cate- 
gory. Except where problems of statutory 
construction have made it necessary to 
designate types of transfers within the 
category by more explicit language, such 
types have generally been taxed under 
both state and federal statutes as transfers 
“intended to take effect in possession or 
enjoyment at or after the transferor’s 
death.” Perhaps the most common type, 
with respect to both succession taxes and 
the federal estate tax, has been the transfer 
where the transferor reserves until death 
the power to recall to himself the property 


transferred. 


Transfers made in contemplation of death 
are held subject to the death tax, although 
complete and irrevocable when made, upon 
the theory that they are, in effect, substi- 
tutes for testamentary disposition, and 


hence property to be reached in order to 
prevent evasion of the death tax. 


Doubts as to the constitutionality of a 
death tax upon transfers inter vivos made 
in contemplation of death have seldom 
peen seriously entertained, but limitations 
have been placed upon the exercise of the 
taxing power to reach completed transfers 
inter vivos. Under the federal estate tax, 
the Supreme Court, in Heiner v. Donnan, 52 
S. Ct. 358, held unconstitutional as a denial 
of due process of law guaranteed by the 
Fifth Amendment the provision in the 
Revenue Act of 1926 creating a conclusive 
presumption that all transfers made within 
two years before death were made in con- 
templation of death and hence subject to 
the tax. Similarly in Schlesinger v. Wiscon- 


sin, 270 U. S. 230, the Supreme Court held 


in violation of the Fourteenth Amendment 
a conclusive presumption raised by a Wis- 
consin succession tax statute that all trans- 
fers made within six years before death 
were made in contemplation of death. 


Under the state succession tax laws, 
most jurisdictions have held transfers with 
reservation of a power of revocation to 
come within provisions taxing transfers in- 
tended to take effect in possession or en- 
joyment at or after the transferor’s death, 
adopting a rule similar to that under the 
federal statute. 


The Treasury Department, sensing a 
loophole in the law as it existed under 
section 302(d) of the Revenue Act of 1926 
by virtue of the decisions in Helvering v. 
Helmholz, 56 S. Ct. 68, and White v. Poor, 
56 S. Ct. 66, secured an amendment of that 
section under the Revenue Act of 1936, to 
tax transfers inter vivos “by trust or other- 
wise, where the enjoyment thereof was 
subject at the date of his [the transferor’s] 
death to any change through the exercise 
of a power (in whatever capacity exercisable) 
by the decedent alone or by the decedent 
in conjunction with any other person (with- 
out regard to when or from what source the 
decedent acquired such power), to alter, 
amend, revoke, or terminate.” The itali- 
cized words were added by the 1936 amend- 
ment. No case has yet either construed or 
tested the constitutionality of the added 
provisions. 


Transfers to two or more persons as 
joint tenants by the entirety, present a pe- 
culiar problem within the “reservation of 
interest or control” group of transfers. It 
is well settled at common law that upon 
the death of one joint tenant or tenant by 





599 


the entirety the survivor receives no inter- 
est in the property which he or she did not 
have before. Therefore none of the prop- 
erty is subject, for example, to probate 
proceedings on the estate of the decedent. 
In the absence of a statute specifically 
subjecting jointly-owned estates to the tax, 
the courts in some jurisdictions have held 
that the interest of a decedent in such 
type of estate is not subject to the tax. 


The question of the power of Congress, 
within the limits of the due process clause 
of the Fifth Amendment, constitutionally 
to subject to the death tax completed trans- 
fers inter vivos had not been passed upon 
by the Supreme Court prior to its decision 
in Helvering v. Bullard, 58 S. Ct. 565. A\l- 
though constitutional questions with re- 
spect to the retroactive application of 
death tax statutes to transfers inter vivos 
had been before the Supreme Court on nu- 
merous occasions previous to this decision, 


there had been few Supreme Court deci- 


sions with respect to the constitutionality 
of such taxes prospectively applied to com- 
pleted transfers inter vivos. In Heiner v. 
Donnan, 52 S. Ct. 565, the Court, in holding 
in violation of the Fifth Amendment the 
provisions of section 302(c) of the Reve- 
nue Act of 1926 that all transfers made 
within two years before death were made 
in contemplation of death, followed the 
already well established rule that the thing 
taxed under the federal estate tax statute 
was “the transmission of property from 
the dead to the living,” and said that the 
statute did not include gifts purely inter 
vivos. It was not said, however, that such 
a statute could not include such gifts. On 
the other hand the Court, in Heiner v. Don- 


nan, studied the taxing statute for the pur- 


pose of determining whether it might be 
sustained as a gift tax, and concluded that 
it could not, for two reasons: (1) because 
the intent of Congress to enact the provi- 
sion as an incident of the death tax was 
unmistakable; and (2) even if the statute 
could be construed as imposing a gift tax, 
it would nevertheless violate the due proc- 
ess clause because the tax was measured not 
upon the value of the gift at the date of the 
transfer, but upon the value of the transfer- 
or’s estate at death, including the value of 
the transferred property. It was held that 
the imposition of such a tax would be so 
arbitrary as to be in direct conflict with 
the Fifth Amendment. 


There seems under the rule enunciated 
in Helvering v. Bullard, supra, little to pre- 
vent Congress from reaching all gifts inter 
vivos by the device of a conclusive presump- 
tion that such gifts, made within a reasonable 
time before death, were made in contem- 
plation of death. The Bullard decision 
stated it to be of no significance that the 
tax is found in an estate tax statute and to 
make no difference that a different rate is 
applied to such gifts than to transfers inter 
vivos in general, despite the express hold- 
ing of Heiner v. Donnan that the conclusive 
presumption clause there involved was not 
intended as a gift tax. 


The attitude of the courts in confining 
the application of the gift tax to those 
transfers inter vivos which are not subject 
to the death tax has blasted the hope of 
the Treasury Department that immediate 
revenue might be garnered under the gift 
tax from transfers which might also be 
subjected to an additional tax on the 
donor’s death. 
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ALABAMA 
November 1 
Automobile dealers’ reports due. 


November 10—— 
Automobile dealers’ reports due. 
Report of wholesalers, distributors and re- 
tailers of alcoholic beverages due. 
November 15—— 
Carriers’, warehouses’ and transporters’ gaso- 
line tax report due. 
Carriers’, warehouses’ and transporters’ lubri- 
cating oils tax reports due. 
Last day for motor vehicle registration. 
Motor carriers’ tax under 1932 Act due. 
November 20—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax report and pay- 
ment due. 
Gasoline tax report and payment due. 
Lubricating oils tax report and payment 
Sales tax reports and payments due. 





due. 


ARIZONA 
November—First Monday. 
Bank share tax installment due. 
November 15—— 
Gasoline tax reports and payments due. 
Gross income reports and payments due. 
Motor carriers’ reports and taxes due. 





ARKANSAS 


November 10—— 
Alcoholic beverages report due. 
Natural resources severance tax report and 
payment due. 
Statement of purchases of natural resources 
due. 
November 15—— 
Sales tax reports and payment due. 
Second installment of income tax due. 
November 20—— 
Gasoline tax report and payment due. 


CALIFORNIA 
November 1—— 

Gasoline tax due. 

Semi-annual installment of real property tax 
and tax on personal property secured by 
real estate due. 

November 15—— 

Gasoline tax report due. 

Use fuel tax report and tax due. 
November 20—— 

Beer and wine tax due. 

Manufacturers’ and importers’ alcoholic bev- 
erage report due. 

Motor carriers’ gross receipts tax due. 


COLORADO 
November 10—— 
Motor carriers’ report and tax due. 








November 15—— 
Coal mine owners’ report due. 
Coal tonnage tax report due. 
Sales tax reports and payment due. 
Service tax reports and payments due. 
Use tax reports and payment due. 
November 25—— 
Gasoline tax report and payment due. 


CONNECTICUT 
November 1 
Gasoline tax due. 
Property tax report due. 
November 15—— 
Gasoline tax report due. 
Semi-annual installment of railroad and street 
railway tax due. 
November 20—— 
Alcoholic beverage tax report due. 





DELAWARE 
November 15—— 
Filling stations’ gasoline tax report due. 
Manufacturers and importers of alcoholic bev- 
erages report due. 
November 30—— 
Carriers’ gasoline report due. 
Distributors’ gasoline tax report and payment 
due. 


DISTRICT OF COLUMBIA 
November 10—— 

Licensed manufacturers, wholesalers or re- 
tailers of beer and alcoholic beverages re- 
port due. 

November 15—— 
Beer tax due. 
November 30—— 
Gasoline tax report and payment due. 


FLORIDA 
November 1 
Property taxes due. 
November 10—— 
Manufacturers’ and dealers’ 
ages reports due. 
November 15—— 
Chain store gross receipts tax 
payment due. 
Gasoline tax report and payment due. 
Transporters’ and carriers’ alcoholic bever- 
ages report due. 





alcoholic bever- 


reports and 


GEORGIA 
November 1 


Corporation registration statement and fee 
due. 


November 10—— 
Tobacco wholesale dealers’ report due. 
November 15—— 


Malt beverage tax report and payment due. 
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November 20—— 
Gasoline tax report and payment due. 


IDAHO 


November 10—— 
Beer dealers’ report due. 


November 15—— . 
Gasoline tax report and payment due. 
Electric power companies’ report and tax due. 


ILLINOIS 


November 10—— 
Motor carriers’ mileage tax due. 


November 15—— 
Last day to file alcoholic beverages report. 
Public utilities’ report and tax due. 
Sales tax report and payment due. 
Warehousemen’s report on alcoholic beverages 
due. 
November 20—— 
Gasoline tax report and payment due. 
November 30-—— 
Transporters’ gasoline tax report due. 


INDIANA 


November—First Monday—— 
Semi-annual installment of property tax due. 
November 15—— 
Bank share tax report due. 
Banks and trust companies’ 
report due. 
Carriers’ gasoline tax report due. 
November 20—— 
Bank share tax due. 
Banks and trust companies’ 
due. 
Building and loan association’s intangibles tax 
report and payment due. 
November 25—— 
Gasoline tax report and payment due. 


intangibles tax 


intangibles tax 


IOWA 


November 10—— 

Carriers’ gasoline tax report due. 

Class ‘‘A’’ permittees’ beer tax report and 

payment due. 

Motor carriers’ ton mile tax report due. 
November 15—— 

Motor carriers’ ton mile tax due. 
November 20—— 

Gasoline tax report and payment due. 


KANSAS 


November 10—— 
Malt beverage report and tax due. 
November 15—— 
Carriers’ gasoline tax report and payment 
due. 
Compensating tax report and payment due. 
Motor carriers’ gross ton mileage tax report 
and payment due. 
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November 20—— | 
Sales tax report and payment due. 
November 25—— 
Gasoline tax report and payment due. 


KENTUCKY 
November—— 
Passenger carriers’ mileage tax due during 
month. 





November 10 
Alcoholic beverage blenders’ and rectifiers’ tax 
payment due. 
Alcoholic beverage reports due. 
Refiners’ and importers’ gasoline tax report 
and payment due. 
November 15—— | 
Motor vehicle fuel (other than gasoline) re- | 
ports and payments due. 
Public utilities’ gross receipts tax reports and | 
payments due. 
Third installment of income tax due. 
November 20—— 
Oil production tax report and payment due. 
November 30—— 
Dealers’ and transporters’ gasoline tax report 
and payment due. 








LOUISIANA 





November 1 
Public utility license and pipe line transpor- 
tation tax due. 
Wholesalers’ and retailers’ tobacco report due. 
Wholesalers’ lubricating oils reports due. 
November 10—— 
Importers’ gasoline tax reports and payment 
due. 
Importers’ kerosene tax report and payment 
due. 
Importers’ lubricating oils report due. 
Light wine and beer importers’ report due. 
November 15—— 
Carriers’ and wholesalers’ lubricating oils re- 
port due. 
Carriers’ gasoline tax report due. 
Carriers’ kerosene tax report due. 
Carriers’ light wines and beer report due. 
Dealers’ gasoline tax reports and payment 
due. 
Intoxicating liquor manufacturers’ and deal- 
ers’ report due. 
Third installment of income tax due. 
Wholesalers’ and retailers’ tobacco report due. 
November 20—— 
Dealers’ kerosene tax report and payment 
due. 
Light wines and beer manufacturers’ 
dealers’ tax report due. 
Lubricating oils tax due; dealers’ report due. 
Sales tax report and payment due. 


and 


MAINE 
November 1 
Gasoline tax due. 
November 10—— 
Manufacturers and wholesalers of malt bev- 
erages report due. . 
November 15—— 
Gasoline tax report due. 





MARYLAND 
November 10—— , 
Additional tax on whiskey due. 
Admissions tax payment due. 
November 30—— 
Beer tax report and payment due. 
Cosmetics tax due. 
Gasoline tax report and payment due. 


MASSACHUSETTS 
November 10—— 
— beverages tax report and payment 
ue. 
November 30—— 
Gasoline tax report and payment due. 


MICHIGAN 
November 1 





Gas and oil severance tax report and payment 


due. 
November 5—— 
Carriers’ gasoline tax report due. 


STATE TAX CALENDAR 


November 15—— 
Sales tax reports and payment due. 
Use tax reports and payments due. 
November 20—— 
Distributors’ gasoline tax report and payment 
due. 


MINNESOTA 





November 1—— 
Second installment of income tax due. 
November 10—— 
Iron severance tax reports due from carriers. 
Wholesalers’, brewers’ and manufacturers’ al- 
coholic beverage reports due. 
November 15—— 
Interstate motor carriers’ mileage tax due. 
November 20—— 
Carriers’ intoxicating liquors report due. 


MISSISSIPPI 


November 5—— 
Factories’ reports due. 

November 10—— 

Admissions tax reports and payment due. 
Motor carriers’ mileage tax reports and pay- 
ments due. 
November 15 
Gasoline tax reports and payment due. 
Manufacturers’, distributors’ and wholesalers’ 
tobacco tax due. 

Retailers, wholesalers and distributors of light 
wines and beer report due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 





MISSOURI 


November 5—— 
Non-intoxicating beer permittees’ report due. 
November 15—— 
First class city property tax returns due. 
Gasoline tax reports and payment due. 
Retail sales tax reports and payment due. 


MONTANA 


November 15—— 

Brewers’ and liquor wholesalers’ tax report 

and payment due. 

Electric companies’ report and tax due. 

Gasoline tax reports and payment due. 
November 29—— 

Telephone companies’ tax and report due. 
November 30—— 

Bank share tax due. 

Freight line companies’ tax due. 

Last day to pay metalliferous license tax. 

Semi-annual installment of property tax due. 


NEBRASKA 


November 1 
Bank share tax due. 
Express companies’ tax and report due. 
Semi-annual installment of personal property 
tax due. 
November 15—— 
Alcoholic beverage manufacturers’ and whole- 
sale distributors’ report due. 
Gasoline tax reports and payment due. 
Imitation butter report and tax due. 





NEVADA 
November 15—— 
Carriers’ gasoline tax report due. 
November 25—— 
Dealers’ gasoline reports and payment due. 


NEW HAMPSHIRE 
November 1—— 
Gasoline tax due. 
November 10—— 
Manufacturers’, 


payment due. 
November 15—— 
Gasoline tax reports due. 


NEW JERSEY 
November 1—— 


Quarterly installment of bank share tax due. 


Quarterly installment of property tax due. 


wholesalers’ and permittees’ 
alcoholic beverages report due; permittees’ 
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November 10—— 
Busses in municipalities gross receipts report 
and tax due. 
Report and excise tax on interstate busses due. 
November 15. 
Alcoholic beverage reports due. 
November 30—— 
Carriers’ gasoline tax report due. 
Distributors’ gasoline reports and 
due. 





payment 


NEW MEXICO 
November 15—— 
Occupational gross 
payment due. 
Oil and gas severance production report due. 
Severance tax and report due. 
November 20—— 
Motor carriers’ report and tax due. 
November 25—— 
Gasoline tax report and payment due. 


income tax reports and 


NEW YORK 


November 15—— 
Second installment of franchise (income) tax 
due. 
Transportation and transmission companies’ 
additional tax and report due. 
November 20—— 
Alcoholic beverage taxes and reports due. 
November 25—— 
Conduit companies taxes and reports due. 
New York City public utility excise tax re- 
turns and payments due. 
November 30—— 
Gasoline tax reports and payment due. 
Insurance companies’ premiums report and 
tax due. 
Water, gas, electric, etc., companies’ reports 
and tax due. 


NORTH CAROLINA 


November 10—— 
Alcoholic beverage tax and 
due. 
Carriers’ gasoline tax report due. 
November 15—— 
Sales tax report and payment due. 
Spirituous liquor tax due. 
November 20—— 
Distributors’ 
ments due. 


NORTH DAKOTA 


November 15—— 
Gasoline tax reports and payment due. 
Interstate motor carriers’ tax due. 


railroad report 


gasoline tax reports and pay- 


OHIO 


November 10—— 
Admissions tax report and payment due. 
Class ‘‘A’’ and ‘‘B’’ permittees’ alcoholic bev- 
erage reports due. 
November 20—— 
Dealers’ gasoline tax reports due. 
November 30—— 
Carriers’ gasoline tax report due. 
Gasoline tax due. 


OKLAHOMA 


November 1 
Oil, gas and mineral gross production reports 
and payments due. 
Property tax installment due. 
November 5—— 
Operators’ report of mines other than coal 
due. 
November 10—— 
Airports’ gross receipts report and tax due. 
Alcoholic beverage reports and payment due. 
November 15 
Gasoline tax reports and payment due. 
Motor carriers’ mileage tax due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
November 20—— 
Coal mine operators’ report due. 








OREGON 


November 10—— 
Oil production tax reports and payment due. 
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November 20—— 
Alcoholic beverage tax report and payment 
due. 
Gasoline tax reports and payment due, 
Motor carriers’ report and tax due. 


PENNSYLVANIA 


November 10—— 
Importers of spirituous 
report due. 
Malt beverage reports due. 
November 15 
Manufacturers’ alcoholic beverage tax report 
and payment due. 
November 30—— 
Gasoline tax reports and payment due. 


and vinous liquors 





RHODE ISLAND 


November 10—— 
Gasoline tax due. 
Manufacturers’ alcoholic beverage report due. 
November 15 
Gasoline tax reports due. 





SOUTH CAROLINA 


November 10—— 
Admissions tax reports and payment due. 
Last day to file power tax return and make 
payment. 
November 20—— 
Gasoline tax report and payment due. 


SOUTH DAKOTA 

November 1 

Bank share tax (second installment) delin- 

quent. 

Motor carriers of passengers tax due. 
November 15—— 

Alcoholic beverage sales report due. 

Gasoline tax report due. 

Sales tax reports and payment due. 





TENNESSEE 
November 10—— 
Alcoholic beverage barrel tax due. 
Bus mileage report and tax due. 


November 15—— 

Annual report of profit on Navy contracts due 
for fiscal year ended August 31. Form 949. 

Corporation income tax and excess-profits tax 
return due for fiscal year ended August 31. 
Form 1120. 

Entire income tax or first and second quar- 
terly installments due under general exten- 
sion on returns for fiscal year ended May 
31 with interest at 6% from August 15 on 
first installment. Forms 1040 or 1120. 

Entire income tax or first quarterly install- 
ment thereof due on returns of nonresidents 
for fiscal year ended May 31. Forms 1040B 
and 1120NB. 

Entire income-excess profits tax or first quar- 
terly payment thereof due on returns for 
fiscal years ended August 31 due to be filed 
by November 15. Forms 949, 1040, 1041, 
1120, 1120H and 1120L. 

Fiduciary income tax return due for fiscal 
year ended August 31. Form 1041. 

Foreign partnership return of income due by 
general extension for fiscal year ended May 
31. Form 1065. 

Individual income tax return due by general 
extension for fiscal year ended May 31, in 


ease of American citizens abroad. Form 
1040, 
Individual income tax return due for fiscal 


year ended August 31. Form 1040. 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
August 31, 1937. Forms 1040B and 1120NB. 

Life insurance company income tax return 
due for fiscal year ended May 31. 
1120L. 





Form | 
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Carriers’ gasoline tax report due. 
Last day to file alcoholic beverage report. 


November 20—— 


Distributors’ gasoline tax report and payment 
due. 
Freight carriers’ mileage tax and returns due. 


November 30—— 


Cottonseed oil mills’ report due. 


TEXAS 


November 15—— 


Tax remittance and 
margarine dealers. 


report due from oleo- 


November 20—— 


November 25—— 


November 30—— 


Gasoline tax report and payment due. 


Carbon black production tax report and pay- 
ment due. 

Natural gas production tax report and pay- 
ment due. 

Oil production tax reports and payment due. 

Theatres’ prizes and awards tax reports and 
payments due. 


First installment of property taxes due. 





UTAH 


November 10—— 


November 15 


Carriers’ gasoline tax report due. 
Liquor licensees’ reports due. 





Distributors’ and retailers’ gasoline tax report 
and payment due. 

Sales tax return and payment due. 

Use tax return and payment due. 


November 30—— 





| 








Property tax becomes delinquent at noon. 


VERMONT 


November 10—— 


Alcoholic beverage tax reports and payment 
due. 
Property taxes payable in installments due. 


November 15—— 


Electric light and power companies’ 


report 
and tax due. 


November 30—— 


Gasoline tax reports and payment due. 
Tax on deposits in national banks due. 





Federal Tax Calendar 
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November 15, Continued. 
Monthly information return of stockholders 
and directors of foreign personal holding 
companies due for October. Form 957. 
Monthly return of transactions in futures due 
for October. 
Monthly returns by clearing houses of sales 
of produce on exchange due for October. 
Nonresident alien individual income tax re- 





turn due for fiscal year ended May 31. 
Form 1040B. 
Nonresident alien individual income tax re- 


turn due (no U. S. business or office) for 
fiscal year ended May 31. Form 1040NB. 
Nonresident foreign corporation income tax 
return due for fiscal year ended May 31. 
Form 1120NB. 
Partnership return of income due for fiscal 
year ended August 31. Form 1065. 
Personal holding company returns due for 
fiscal year ended August 31. Form 1120H. 
Resident foreign corporations and domestic 
corporations with business and _ books 
abroad or principal income from U. S. pos- 
sessions—returns due for fiscal year ended 
August 31 by general extension. Form 1120. 
Second quarterly income-excess profits tax 
payment due for fiscal year ended May 31. 
Forms 949, 1040, 1041, 1120, 1120H and 1120L. 
Second quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
February 28. Forms 1040B and 1120NB. 
Stockbrokers’ monthly return of stamp ac- 
count due for October. Form 838. 
Third quarterly income-excess profits tax pay- 
ment due for fiscal year ended February 28. 
Forms 949, 1040, 1041, 1120, 1120H and 1120L. 
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VIRGINIA 

November 10—— 

Beer dealers’, 
report due. 
November 20—— 

Gasoline tax reports and payment due. 


bottlers’ and manufacturers’ 


WASHINGTON 
November 15—— 
Admissions tax report and payment due. 
Gasoline tax reports and payment due. 
Gross income tax returns and payment due. 
Sales tax report and payment due. 
Use tax report and payment due. 
November 30—— 
Semi-annual installment of property tax due. 


WEST VIRGINIA 

November 1 

Bank share tax due. 

Semi-annual installment of property tax due. 
November 10—— 

Alcoholic beverage tax 

due. 

November 15—— 

Sales tax reports and payments due. 
November 30—— 

Gasoline tax reports and payment due. 





report and payment 


WISCONSIN 
November 10—— 
Alcoholic beverages tax reports due. 
November 20. 
Gasoline tax reports and payment due. 





WYOMING 
November 10—— 
Carriers’ gasoline tax reports due. 
Installment of bank share tax due. 
Semi-annual installment of property tax due. 
November 15—— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
November 20—— 
Motor carriers’ tax and reports due. 


November 15, Continued 
Third quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
November 30, 1937. Forms 1040B and 
1120NB. 





November 21—— 
Monthly information return of ownership cer- 
tificates and tax at source on bonds due for 
October. Form 1012. 


November 29. 
Annual information return of stockholders in 
foreign personal holding companies due if 
company has a fiscal year ended September 

30. Form 957. 

Annual Supplement P net income informa- 
tion return of foreign personal holding com- 
pany due if company has a fiscal year ended 
September 30. Form 958. 





November 30—— 
Admissions, dues and safe deposit box rentals 
tax due for October. Form 729. 


Excise tax on electrical energy, telegraph and 
telephone facilities and transportation of oil 
by pipe line due for October. Form 727 


Manufacturer’s excise tax on lubricating oils, 
fancy wooden matches and gasoline due for 


October. Form 726. 

Manufacturer’s excise taxes on sales due for 
October. Form 728. 

Processing tax on oils due for October. Form 
932. 


Sugar (manufactured) tax due for October. 
Form 1 (Sugar). 


ue, 


due, 


due. 


ment 


; due, 


ue on 
ended 
. and 


ip cer- 
ue for 


ers in 
due if 
ember 


forma- 
xy com- 
ended 


-entals 


yh and 
of oil 


"797 
727. 


g oils, 
ue for 
ue for 


Form 


tober. 








ARIZONA 


Fourth Special Session 

The Arizona Legislature convened on 
September 15 for the purpose of enacting 
legislation relating to acceptance of grants 
from federal agencies, encouraging leasing 
and development of oil leases, obtaining 
loans from the United States and to the 
appropriating of funds for welfare institu- 
tions. No tax legislation is contemplated. 


NEW MEXICO 


First Special Session 
The New Mexico Legislature adjourned 
on September 1. No tax legislation was 
enacted. 


MASSACHUSETTS 


Regular Session 
‘The Massachusetts Legislature adjourned 
sine die on August 24. -The following laws, 
in addition to those previously reported, 
have been approved: 


Approvals 
_ Income-Succession Tax.—H. B. No. 2214 
further provides for a temporary additional 
tax upon personal incomes, corporations, 
successions and legacies. 





UNDER the above heading, report will 
be made of the introduction of, and 
action taken on state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, when the bill is 
listed under the caption “approvals.” This 
feature is made possible through the facili- 
ties of the Commerce Clearing House 
Legislative Reporting Department, which 
furnishes a twenty-four hour reporting 
service on all subjects for all states. 
Copies of the text of any bill reported may 
be obtained for a service charge of one 
dollar per bill. 





State Tax—H. B. No. 2215 apportions 
and assesses a state tax of seventeen mil- 
lion dollars. 


MICHIGAN 


Second Special Session 


The Michigan Legislature, Second Special 
Session, adjourned on September 16. No 
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tax laws, in addition to those previously 
reported, have been enacted. 


PENNSYLVANIA 


First Special Session 


The Pennsylvania Legislature continues 
in session. The following bills in addition 
to those previously reported, have been 
introduced: 

Introductions 

Penalties—Abatement.—H. 1}. No. 68 
limits to 4% the penalty on delinquent city 
and school tax in cities and school districts 
of the first class, beginning with 1939 tax 


and abates all other penalties in excess of 
4% total. 


Sales Tax.—H. B. No. 67 amends Sec. 1 
of Act of August 5, 1932 (P. L. 45), to 
prohibit any city of the first class to pass 
a sales tax. 


School Districts—S. B. No. 8 amends 
Art. 6 of the Public School Code of 1911, 
P. L. 309, to authorize school districts to 
convey or lease property to General State 
Authority to contract with and lease prop- 
erty from the Authority and to levy addi- 
tional taxes to pay rentals, etc. Passed 
both Houses. 


Listed below are the legislative sessions meeting in 1938, including special sessions continuing 


from 1937. 
in the list. 


Jurisdiction 
Arizona (4th Sp.) 
Arkansas (ist Sp.) 
California (ist Sp.) 
Georgia (1st Sp.)...... 
Illinois (1st Sp.)..... 
Illinois (2d Sp.) 
Indiana (ist Sp.) 
Kansas (ist Sp.) 
Kentucky .... 
Kentucky (ist Sp.)... 
Kentucky (2d Sp.) 
Louisiana .. 
Massachusetts 


Jurisdiction 
Alberta ..... 
British Columbia (24 
Sess.) 
Dominion Parliament 
Manitoba (Sp.)....... 
New Brunswick..... 


_..Mar. 10 
. er, 7 


.May 


...May 
..May 


Convened 
Sept. 15 


Adjourned Jurisdiction 


Michigan (2d Sp.) 
Mississippi .. 
Mississippi (ist Sp. 2. 
Nov. 28, , New Jersey 

New Mexico (1st Sp.). 
New York 

North Carolina (2d ~_ ) 
Ohio (24 Sp.)...... 
Ohio (3rd Sp. ). Se Ss! 
Pennsylvania (ist Sp.). 
Rhode Island 

South Carolina 
Virginia 


June 
July 
Feb. 
Jan. 
Mar. 


mowohn 


Jan. 


Canada 


Adjourned 
Feb. 10 Apr. 8 


Convened Jurisdiction 


Nova Scotia ....... 
Ontario ... 

Oct. 25 5 os Prince Edward Island. 
Jan. July 1 Quebec 


Dec. , 37 Mar. 23 Saskatchewan 
Feb. Apr. 14 





. ae 
Jan. 


As additional special sessions are called from time to time, they will be included 


Convened Adjourned 


Sept. 16 


_ July 
Jan. 


_ Aug. 


Jan. 
Aug. 
_Nov 
May 
— 
J 


Convened Adjourned 


..Mar. 1 Apr. 14 


Feb. 23 Apr. 
Mar. 28 Apr. 
26 Apr. 
20 Mar. 
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State Taxation Faces the Future 
(Continued from page 573) 


We find that the real estate which is not destroyed 
has a very definite end to its ability to contribute to 
the cost of government because we find three things 
transpiring. First, we find that we have, perhaps 
unwittingly, loaded real estate with a tax burden 
which is totally beyond the income of that particular 
property to meet and we have gradually chipped 
away at the capital value without sensing that we 
thereby lessened the ability of that real estate to 
contribute to the future of taxes. Second, we have 
borrowed on that same real estate because we only 
have property values upon which we can borrow. We 
have no authority and the lenders of money would 
not accept the borrowing upon somebody’s promise 
to pay who may be a citizen today and not tomor- 
row; who may be in Illinois today and in Missouri 
tomorrow ; no assurance that when the security be- 
comes due that there will be a payment. So we 
must borrow upon real estate. That represents the 
security for the billions that we in America have 
obtained to spend. 

And, third, singularly enough, unconsciously we 
have added another burden to our shoulders because 
during the period of depression there has been a 
gradual and steady flow in large volume of property 
out of the tax roll in the shape of real estate and 
tax-exempt property. So that we face the future 
with a lessened base upon which to rely for the pur- 
pose of taking care of our state and local activities 
in the sense that we feel that we must continue the 
activities which we have assumed, have a large debt 
service to face and have excused many who were 
in at the time of borrowing from ever paying. 


Federal Invasion of 
State’s Taxing Field 


Another aspect of state taxation of the future is 
that, if we look to other things in seeking to reach 
the income of the people, we find that the Federal 
Government has very definitely invaded the field of 
every possible source of income and every possible 
source of capital development that the states pre- 
viously had looked upon to a certain degree for the 
revenue needs which would satisfy their govern- 
mental requirements. If you go into the inheritance 
tax field—the death duty field—you will find that in 
every large estate the Federal Government takes so 
much from that particular development of property 
that what is left is comparatively small, and that the 
states, even though they may have wealthy residents, 
which is rather doubtful whether there are many for 
the future, will find it increasingly so that each suc- 
ceeding year there will be less revenue from death 
duties than has been true in the previous year. 

A glance at the 1938 Federal Revenue Act indi- 
cates the extent to which the Federal Government 
expects to absorb the major portion of every large 
accumulation in the entire nation. First, by a very 
substantial tax on gifts in the event a person decides 
to give away his money before death, and, second, 
by a very substantial tax, some sixty-nine per cent 














































October, 1938 


of every fortune above five millions of dollars, on 
the wealth left by the people of the various states 
of the Union. Now, that leaves a comparatively 
small amount for the states to obtain unless they 
too begin to tax’on the capital values and that ulti- 
mately will lead to a complete drying up of that 
source. 


A similar situation is found in respect to incomes. 
Where the incomes are large, the Federal Govern- 
ment, whether it is corporation or personal income, 
invades the field rather thoroughly and has usurped, 
long before the states have an opportunity to reach 
the income of their people, all of the income that 
possibly could be taken under the guise of taxation 
and heavy seizures under the theory of the splitting 
up of fortunes or the confiscation of property. That 
ultimately means, it seems to me, that the states in 
the future will be driven into taxing more of the 
people and all of their income. 


Sales Taxation 


Our first expression of it is in the sales taxes which 
we find, I think, in now some thirty-two states of 
the Union, because, after all, the sales tax is nothing 
more or less than an income tax. It is a tax on the 
income of the people as they receive it. And we 
will find that we will be obligated (every single 
state) to keep real estate as a source of revenuc 
through which we can reach everyone who owns a 
home or has a place to sleep or a place to do busi- 
ness coupled with a low form of income tax, or the 
sales tax, so that we reach millions of people in the 
lower brackets. And probably it will be necessary 
for us to do that before the Federal Government 
itself moves down to those lower fields and takes 
still further from the opportunity which the states 
have had in order to finance their particular activities. 


Personal Income Taxation 


I think it is true, whether it is corporation or per- 
sonal incomes, whether it is gift taxes or death duties, 
that the Federal Government in every single instance 
will take to such an extent in the larger brackets so that 
the states will be without any opportunity in the 
future of getting any income from that particular 
source. That will throw back the states of the fu- 
ture into a situation where they will be very careful, 
it seems to me, to evaluate every single thing that 
they doin a governmental way. It will put the states 
into a position where they have to look more gen- 
erally to themselves. And, possibly, it may be one 
of the best days for us in America. 


A suggestion was made the other day which I 
thought was a wise one. It copies an English sug- 
gestion and possibly it would be economical although 
I am not one of those who would say that that neces- 
sarily is true. Our costs today represent extravagance 
which we could have avoided. It is rather difficult 
to handle the public welfare problem. It is difficult 
to make people coordinate their activities so that 
perhaps every dollar spent in social security and 
public welfare matters is best expended. The sug- 
gestion is to force attention and have the states pay 
for the federal deficiency. 
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In England, they have a set-up somewhat similar 
to ours, except that the counties are very small, but 
their counties rather relate to our states. And if we 
had their practice in America, the situation would be 
similar to this—that the Federal Government, instead 
of having any taxes at all in the sense that I am now 
applying it, would simply determine what they 
wanted by way of a sum of money for expenditure 
and then ask each one of the states to contribute that 
amount of money. In other words, Illinois would be 
asked to contribute so much and so would New 
Jersey and Missouri and all the other states. There 
would be left to the states the determination of the 
manner by which they would raise the revenue re- 
quired by the Federal Treasury. 


That plan has certain advantages to it. It has the 
advantage that every one of the United States Senators 
and every one of the United States members of the 
|louse of Representatives would be perfectly certain 
to watch with care what the Federal Government 
was spending for the reason that their people back 
home would have a very definite understanding, 
through their tax bill, of the amount of money which 
they were obligated to contribute in order to support 
the Federal Government. Today we have no knowl- 
edge because the rank and file of the people have no 
direct tax contact with the Federal Government and do 
not sense the tremendous drain that is being put upon 
them through the invasion of the state fields of tax- 
ation and the indirect taxation that is visited upon 
them by federal impositions. 


Legal Aspect of State Taxation 


We have another peculiar aspect which I think 
is rather important because we are more and more 
facing the legal aspects of state taxation. In the past, 
it seems to me that a great many taxpayers have 
gone on the theory that about so much money would 
have to be spent in the support of government. So 
long as the total tax burden did not bulk very large, 
it was no great concern to them as to who received 
the taxes or for what particular activity they were 
used. We now see a very definitely established 
watchful force throughout America in the nature of 
the tax department of the corporations and similar 
watch dogs in other business activities. A thing like 
that once well started is certain to grow and develop 
to the point where there will be a very definite in- 
fluence on tax laws and administration in the future. 
And while the direction of the corporations’ tax eyes 
are probably now more accurately pointed toward 
the Federal Government, there will be a constantly 
increasing direction and care on the part of those 
corporation tax departments to look toward what the 
states and their political subdivisions are doing. If 
there is one certain thing that the states face in the 
future, it is that watchfulness which is going to be 
rather constant with the corporation and large in- 
dividual taxpayer. 


Out of that will grow a very substantial leaning | 


toward seeking full protection under the law. If the 
tax administrators in the past have felt that they 
could proceed in tax administration in what they call 
the practical way, then, it seems to me that they have 
to change about and think more in terms of the legal 
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way. Most of you know, what a very famous man 
said a great many years ago, Lord Beaconsfield in 
fact, about a practical man. It was pretty good 
because he said that a practical man was one who 
practiced the mistakes of his ancestors. I am not 
so certain but what that is true, although every one 
of the tax administrators, like myself, hope that we 
are practical. And we are obligated to be practical 
in many instances. But we may practice mistakes. 

For example, I am obligated to administer the tax 
laws and I am also obligated to recommend to the 
legislature tax laws in order to supply revenue to 
take care of the activities which the inventive mind 
of the legislature determines are good for the people. 
And then I am faced, as I was quite recently, with 
the reassertion of what is a very strong legislative 
tendency, namely, to pass laws, to provide benefits 
for people, to approve all appropriation bills but to 
be distinctly against any revenue measure. 

States must face on the morrow the requirement 
to do some practical watching of the legislators, who 
in the last analysis generally accurately reflect what 
the vast body of the voters then want, rather than 
what is likely to be best in the long pull on 
all the people. But the particular emphasis I wanted 
to lay on the legal aspect of taxation, aside from 
stating that the tax administrator should know the 
law of his own state and the application intended 
for the law so far as the legislature has given him 
an opportunity of understanding what their intent 
was and making certain he was carrying out the 
purposes as expressed by the state’s highest court 
is the aspect which has recently come very sharply 
before us—through the Supreme Court of the United 
States. 

The Supreme Court of the United States, as Mr. 
Justice Roberts said in a very recent case in a dis- 
senting opinion, has not given in any of its decisions 
a very clear line which tax administrators could 
follow. I mean particularly the difficulties that state 
tax administration faces in the future in relation to 
these many activities of the United States Govern- 
ment which have found their way into the states and 
have become definitely embedded there as federal 
activities. No one is foolish enough to suppose that 
the so-called federal alphabetical agencies are going 
to withdraw speedily from their activities in the 
states. Most everyone senses, who gives it any 
thought at all, that a great quantity of state prop- 
erty will ultimately move into ownership by the 
United States Government or move into some of the 
agency ownerships through which the United States 
Government seeks to carry out its governmental 
activities. 


Federal Instrumentalities 


There have also been thrown into the states liter- 
ally thousdnds of people formerly employed in pri- 
vate capacities who contributed to the cost of the 
state government under which they live, who now 
will seek immunity from taxation on the ground that 
they are a federal instrumentality and, therefore, 
immune from contribution to the states. There is, 
coupled with that, the situation in respect to bonds 
issued by the various political activities of the Fed- 
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eral Government which again indicate, because they 
are very urgent and need the money which it is 
necessary to supply them to the extent of requiring 
many of our financial institutions as well as our 
private investors to buy those particular federal se- 
curities—a constant drain on the revenue sources 
which the states heretofore have exclusively enjoyed. 

Just at the present moment we have a court situa- 
tion in respect to these federal instrumentalities which, 
| think, should give you thought. These things are 
all, so far as being generally observed, in the future 
but they are also so definitely of the present that 
we can see without any difficulty what our problem 
is going to be on the morrow. It is going to be 
difficult and more difficult each succeeding day. The 
United States Supreme Court for a long period of 
years laid down the general doctrine that under our 
form of government there was a dual sovereignty 
and that the states were supreme in their own sphere 
and the Federal Government supreme in its own 
sphere, and any act on the part of the two sovereignties 
against the other, which would tend to impede their 
progress, was in violation of what we are pleased to 
call the constitutional inhibition against taxation of 
a state by the Federal Government or the reverse. 


U. S. Supreme Court Decisions 


For a long while we have gone on that theory and 
we said if the state did something, the Federal Gov- 
ernment would not tax it—the instrumentalities 
through which the state did a thing would not be 
taxed—and the state took the same attitude toward 
the Federal Government. Within recent months we 
have had four or five opinions which are very strik- 
ing. The first opinion, and most of these are familiar 
to you, is the Rogers case (299 U. S. 401) in which 
the United States Government forbade a state taxing 
the salary of the Chief Engineer of the Panama Rail- 
road Comp any on the ground that while the Panama 
Railroad ¢ ompany was in fact in business and was 
engaged in activities which were in the nature of 
commercial activities, nevertheless, because the gov- 
ernment had sought to carry out its purposes in that 
manner through that corporation, the Chief Engineer 
was immune from state taxation since he was an 
instrumentality through which the Federal Govern- 
ment sought to carry forth its particular activities. 


Subsequently to that, came the Brush case (300 
U. S. 352), which relates to the water supply in the 
City of New York. There the Supreme Court was 
faced with the necessity of saying either that the 
water supply of the City of New York could be pro- 
duced by private enterprise or that it was a necessary 
governmental function. And there—most of you 
recall reading the decision—we had a very definite 
rule laid down as to what was an essential govern- 
mental function. There the Court, speaking through 
Justice Sutherland, held that that was an essential 
governmental function and, therefore, there could be 
no taxing of that particular salary. 

We have in the West Virginia case, the Dravo 
Contracting Company (302 U. S. 134), a reiteration of 
the Supreme Court’s stand in respect to the in- 
dependent contractor and there, you will recall, 
West Virginia was permitted to tax the property in 


TAX MAGAZINE 











October, 1938 
West Virginia on the ground that the Dravo Con- 
tracting Company, while it was fulfilling a contract 
for the Federal Government in furtherance of a 
Federal Government project, nevertheless was an 
independent contractor and was not immune from 
local taxation. 

Just recently we have had o Port of New 
York Authority case (304 U. S. 405) which has 
upset everyone because in that partic ular case, while 
the Court held that the State of New York and the 
State of New Jersey had the right to have this joint 
enterprise which was public in nature and what they 
did was the necessary thing for the people, they said, 
nevertheless, that is not the sort of a thing which 
will free the state government or the individuals 
working for the state government from paying 
federal taxes. Out of that can grow a great deal 
of trouble because if there ever was a Pandora’s box 
opened, it was that particular decision. It said, in 
substance, that only the extraordinary activity would 
be without the sweep of the federal taxing power. 

We have the difficulty of not knowing whether or 
not the doctrine decision is going to extend to other 
activities of a state, and the Federal Government, 
through that open door, is going to tax the salary 
of everyone in the state who does not come within 
the sweep of what appears to be the kernel of that 
particular decision. Similar activities to that men- 
tioned in the decision have had the ability to issue 
securities and their bonds have been tax-exempt. 
There is likelihood of the Federal Government pro- 
ceeding on this new theory and reaching through 
to those securities and therefore destroying that which 
the states throughout the years had thought was 
something upon which they could rely and do with- 
out being obligated to pay the federal tax. 

The Supreme Court has apparently departed from 
the old rule, namely, that there was a dual sovereignty 
and that the states were equally protected on their 
side as against the Federal Government and they on 
the other side and that an invasion of one into the 
field of the other would be contrary to the doctrine 
established by the Supreme Court under the theory 
of a dual form of sovereignty. They now have said 
in substance that the states cannot hope for any 
immunity from taxation by the Federal Government 
either on the property itself, or for that matter the 
bonds issued under it, or for the people and their 
salaries that they employ in carrying forward that 
public activity unless the thing that they are doing 
has been traditionally carried on by the states. In 
the decision it is rather clearly pointed out by Mr. 
Justice Stone, that the court think in terms of the 
traditional requirements of the states in those activi- 
ties which were conducted by the states prior to the 
establishment of the Federal Union. 

If that is so, there will be approximately forty-five 
per cent of all the state activities which will defi- 
nitely fall into federal taxation both as to the salaries 
of the employes, and the property employed by those 
activities, whether it is the real property or personal 
property or bonds or other securities. They have 
laid down this other rule: They say to the states 
that unless you have traditionally done this, you 
are not going to be free. But so far as the Federal 
Government is concerned, there is nothing which 
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the states can do that will prevent the full sweep 
of the taxing power given in the Federal Constitu- 
tion by the states at the time the Union was estab- 
lished because they say through Mr. Justice Stone 
that the congressmen and the senators, representing 
the people, really tax the states when they pass these 
federal laws or these federal proposals. So that if 
that is now to be the doctrine, we are certain to 
have as to the future a more substantial drain on 
the ability of the people to contribute to the cost of 
government than has been true before. 


Conclusion 


We face the future, so far as state taxation is 
concerned, with a very definite knowledge that the 
public welfare costs are going to be at least as high 
as they are today, if not increasingly so; that a very 
substantial demand is going to come from the other 
activities of the government which we have tradi- 
tionally followed; that we are going to have a very 
substantial lessening in our own particular economic 
situation as to the sources of revenue upon which we 
can rely in order to satisfy government requirements. 
It is going to force all of us into the position where 
we must plan and plan very carefully for the future 
to so coordinate our activities that there will not be 
a waste and so conserve our revenue source that we 
will have no difficulty from one year to another. 
Then we have coupled with that this very definite 
invasion by the Federal Government because they 
have the power and the might and having created a 
tremendous obligation themselves will probably reach 
the richest field of revenue source that the states 
may have. 

With that very pleasant prospect, I can say to you 
that the people of the states face taxation in the 
future with a very definite misunderstanding of what 
is going to happen. To partially solve what is com- 
ing requires the very best ability of you and all 
others who are engaged in governmental activity. 
The future holds for you a more troublesome tax day 
rather than a more pleasant tax day. 


New England Tax Officials Association 


The Twenty-Sixth Annual Conference on Taxa- 
tion under the auspices of the New England State 
Tax Officials Association will meet in Bangor, 
Maine, on October 6 and 7, 1938. 


“All interested in any way in public finance are 
invited to attend the sessions and to participate in 
the general discussion. It is especially desired to 
bring together the tax official and the taxpayer with 
a view not only to an exchange of ideas but also to 
promote cooperation between the two in the solution 
of the common problem of equitable distribution of 
the costs of government.” 


_ Among the discussion leaders who will present as- 
signed tax subjects are: Professors Fred R. Fairchild 
of Yale, Alfred J. Buehler of the University of Ver- 
mont, Edward F. Dow, University of Maine, and 
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Thomas Reed Powell of Harvard, Hon. Zenas W. 
Bliss and Judge Edward Leahy of Rhode Island, 
Commissioner Henry F. Long of Massachusetts, 
Judge John R. Spring of New Hampshire, Com- 
missioner William H. Hackett of Connecticut, At- 
torney General Franz U. Burkett of Maine and many 
other outstanding eastern tax experts and adminis- 
trators. Hon. Lewis O. Barrows, Governor of Maine, 
will greet the dinner session. 


Tax Convention with Sweden 


The United States and Sweden have decided to 
start negotiations for the conclusion between the 
two countries of a tax convention for avoiding 
double taxation and establishing rules of reciprocal 
administrative assistance. 

The discussions started September 12, 1938, in 
the Bureau of Internal Revenue. The Swedish 
delegation consisted of the following membership : 
W. Bostrom, Envoy Extraordinary and Minister 
Plenipotentiary of Sweden; Harry Eriksson, Com- 
mercial Counselor of Legation; and Carl W. V. Kuy- 
lenstierna, Member of the Audit Court. 

The United States was represented by Eldon IP. 
King, Special Deputy Commissioner of Internal 
Revenue, on behalf of the Treasury Department, 
and by Frederick Livesey, Assistant Adviser on In- 
ternational Economic Affairs, and Harry R. Turkel, 


Treaty Division, on behalf of the Department of 
State. 


Now in Effect... 


RULES OF CIVIL PROCEDURE 


FOR THE DISTRICT COURTS 
OF THE UNITED STATES 


HE full, official text of the important 

new Rules of Procedure for the federal 
Districts Courts, annotated with the Ex- 
planatory Comments of the Advisory Com- 
mittee. Radical changes effected by these 
new Rules, such as abolishing the differ- 
ence between Law and Equity procedure, 
etc., make this book a practical necessity 
for every attorney. 


240 pages, 6 x 9, hardbound 
fabrikoid covers. $2 per copy. 


COMMERCE | nt House) Ing, 


NEW YORK CHICAGO WASHINGTON 
EMPIRE STATE BLDG. 205 W. MONROE ST. MUNSEY BLDG. 
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International Double Taxation 
(Continued from page 590) 


v. Commissioner, 33 B. T. A. 127, cited the above 
decision in disallowing claims of American share- 
holders for credits for the Pritish tax deducted from 
dividends, and held that not they, but the British 
companies, paid the taxes involved. An appeal was 
made to the Circuit Court of Appeals for the Second 
Circuit in a case bearing the same name of Biddle v. 
Commissioner, 86 F. (2d) 718. On December 7, 1936, 
Judge Manton handed down the opinion in which 
he accepted the conclusion of a British expert that, 
under the theory of the British tax acts, the share- 
holder is regarded as paying the tax, but he denied 
that the shareholder was a taxpayer entitled to 
credits and deductions under the American law be- 
cause its system, in his opinion, is built around a 
concept of direct liability for taxation and direct 
payment. Even if the shareholder bears the ultimate 
burden when under Rule 20 the corporation deducts 
tax, in Judge Manton’s view, he is not a taxpayer 
and “does not bear the statutory incidence of the 
tax.” 

Nevertheless, on April 5, 1937, the Circuit Court 
of Appeals for the First Circuit, in United Shoe Ma- 
chinery Corp. v. White, 89 F. (2d) 363, took issue 
with the decision of Judge Manton. After reviewing 
the British law and jurisprudence, the Court con- 
cluded that “while the tax is assessed against the 
corporation, it falls, and is- required by law to fall, 
on the shareholders.” 


Soon thereafter, on July 19, 1937, the Circuit Court 
of Appeals for the Second Circuit stood its ground in 
F. W. Woolworth Co. v. United States, 91 F. (2d) 973. 
In this case involving an American corporation with 
a British subsidiary, Judge L. Hand recalled that, 
although in the Biddle case his court had accepted 
the testimony of a British expert that the share- 
holder was regarded in England as the taxpayer, it 
had been thought irrelevant because the question was 
the meaning of the word “paid” in section 131(a). 
He thought that until the contrary appeared, “we 
should not assume that Congress adopted a shifting 
standard, or meant to incorporate other definitions 
by reference. . It seems to us therefore that 
when Congress used the word, ‘paid,’ we should read 
it upon the background of our own fiscal system, 
and treat the shareholder as paying no part of the 
tax levied upon and paid by the corporation. Welch 
v. St. Helens Petroleum Co., Ltd., 78 F. (2d) 631 
4.4.98" 

Two days later, on July 21, 1937, the pendulum 
swung in the opposite direction when Judge Buffing- 
ton of the Circuit Court of Appeals for the Third 
Circuit, in Elkins v. Commissioner, 91 F. (2d) 534, 
declared at the outset that, ““There can be no doubt 
that Congress has expressed its intent to relieve a 
taxpayer to the extent of taxes paid to a foreign 
government.” He considered that reference must be 
made to the laws of England in order to determine 
who pays the tax, and that in accepting for a credit 
the British surtax, which was based on the taxpay- 
er’s British income, together with the standard rate 
deducted at source, the Board of Tax Appeals had 
recognized the fact that the deduction at the source 
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was “appropriate to” the dividend the petitioner re- 
ceived. Judge Buffington disagreed with Judge 
Manton’s conclusion that our system of credits and 
deductions is built around a concept of direct lia- 
bility and direct payment. In the first place, the 
Government conceded that direct payment was not 
essential. Second, the revenue act expressly allowed 
a credit for payment of foreign income tax and the 
only question involved was whether the petitioner 
paid the income tax. He concuded that, “we must 
see what happened in England,” and “we must find 
as a fact it is income tax paid by deduction or other- 
wise ‘by the shareholder.’” Judge Buffington also 
invoked other precepts, namely, that if there is any 
doubt as to the construction of a tax statute, such 
doubt should be resolved in favor of the taxpayer, 
and that a relief provision intended for the benefit 
of the taxpayer should be construed so as to effectu- 
ate its purpose. See Burnet v. Chicago Portrait Co., 
(1932) 285 U. S. 1, 52 S. Ct. 275. 

Furthermore, he held that the rulings and the prac- 
tices of the Bureau from 1918 to 1933 (including 
S. M. 3040, S. M. 5363 and I. T. 2401, supra) granting 
the credit, “plus the congressional re-enactment of 
the statute, have led to people making their instru- 
ments and give the rulings persuasive force and 
should not be disregarded by the courts.” 


Supreme Court Decision in 
Biddle and Elkins Cases 


The Biddle and Elkins cases were brought on cer- 
tiorari and argued together before the Supreme 
Court which handed down a decision (6-3) against 
the taxpayers on January 10, 1938, 302 U. S. 573, 
58 S. Ct. 379. The finding supported by much ex- 
pert testimony that “the stockholder receiving the 
dividend is regarded in the English income tax acts 
as having paid ‘by deduction or otherwise’ the tax 
‘appropriate to’ the dividend” was held by Mr. Justice 
Stone not to be conclusive. In his view, the finding 
is but a factor to be considered in deciding whether 
the stockholder pays tax within the meaning of our 
own statute, and this must ultimately be determined 
by ascertaining from an examination of the manner 
in which the British tax is laid and collected what 
the stockholder has done in conformity to British 
law, and whether it is the substantial equivalent of 
payment of the tax as those terms are used in our 
own statute. 


After analyzing the British tax, Mr. Justice Stone 
admits that the inclusion of the deducted amount in 
the base on which surtax is calculated, together with 
the provision for refund of the tax to the stockholder, 
is logical recognition of the British conception that 
the standard rate of tax paid by the corporation is 
passed on to the stockholders, but, he holds, our 
revenue laws give no recognition to that conception. 
He considers that although the tax burden of the 
corporation is passed on to stockholders with sub- 
stantially the same result to them as under the Brit- 
ish system, our statutes take no account of that fact 
in establishing their rights and obligations as tax- 
payers. He points out that until recently our laws 
have not laid a tax, except surtax, on dividends, but 
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that they have not treated the stockholder for any 
purpose as paying the tax collected from the corpora- 
tion. Nor have they treated as taxpayers those upon 
whom no legal duty to pay the tax is laid. ‘Meas- 
ured by these standards,” he concludes, “our stat- 
utes afford no scope for saying that the stockholder 
of a British corporation pays the tax which is laid 
upon and collected from the corporation, and no 
basis for a decision that section 131 extends to such 
a stockholder a credit for a tax paid by the corpora- 
tion—a privilege not granted to stockholders in our 
own corporations.” 

With regard to the argument that long-established 
rulings should have persuasive force, Mr. Justice Stone 
declared the presumption that Congress, in re-enact- 
ing a statute, can ascertain the course of administra- 
tive interpretation, and knowing its own intent, will 
correct the administrative ruling if mistaken, cannot 
apply to rulings upon the intent of other legislative 
bodies. In his opinion, so far as the rulings with 
which we are now concerned sought to state the 
force and effect of British law, “they can have no 
more binding effect on courts than in the case of 
any determination of fact which calls into operation 
the taxing statutes.” 

To summarize, all the decisions appear to ac- 
knowledge that under British law the shareholder 
is generally regarded as the taxpayer when tax is 
deducted from his dividends by the corporation. In 
the United Shoe Machinery Corp. and Elkins cases, 
the Courts relied unqualifiedly on the British law to 
determine that the shareholder pays the tax. 
Although the judge in the St. Helens Petroleum Co. 
case admitted that the shareholder was in some in- 
stances regarded as the taxpayer, he was called upon 
to decide whether the company was the taxpayer and 
therefore entitled to a deduction for the British tax, 
and he decided in its favor. The Court was not 
directly concerned with the question whether an 
American shareholder could credit the tax. 

The Circuit Court of Appeals for the Second Cir- 
cuit in the Biddle and Woolworth Company decisions 
found against the American taxpayer primarily 
because the British tax structure and method of pay- 
ment are different from our own. Although accept- 
ing the testimony of the British expert that under 
the law of his country the shareholder is regarded as 
the taxpayer, the Court dismissed this as irrelevant 
because, in the United States, the tax paid by the 
corporation is ‘unquestionably paid by it. The 
Court declared it should not be assumed that Con- 
gress adopted a “shifting standard” but the word 
“paid” should be read upon the background of our 
own fiscal system. 


In resolving the conflict of decisions indicated 
above, the United States Supreme Court lays down 
the rule that, in determining whether the American 
citizen pays the tax, it is necessary to examine what 
is done under the law of the foreign country and 
ascertain whether it is the substantial equivalent 
of payment of tax as those terms are used in our 
own statute. It notes the British conception that 


the standard rate paid by the corporation is passed 
on to the shareholders, but as no such conception 
exists in our own law, the credit is denied. 
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Consequences of the Biddle Decision 


It is not the purpose of this report to question the 
decision of the Supreme Court in the Biddle case, 
but without any intent of criticism, it seems appro- 
priate to list some of the actual and probable conse- 
quences of treating the British corporation as the 
taxpayer rather than the shareholder. The Supreme 
Court itself indicated that British companies in the 
situation of the St. Helens Petroleum Company may 
reduce their United States tax by deducting the 
British tax allocable to income from United States 
sources, but that shareholders from whom the tax is 
recouped under British law by deduction from their 
dividends may not claim credit for the tax so 
deducted. The Committee on International Double 
Taxation found that the following are the principal 
disadvantages flowing from the Biddle decision from 
the viewpoint of American taxpayers: 

1. The British standard rate of tax thus held 
to be paid by the British company may not be 
taken as a credit under section 131 by any 
American citizen holding British shares. 

2. The credit is apparently also denied to all 
domestic corporations with minority holdings in 
British companies, whereas those holding a ma- 
jority of the stock of the British company will 
probably be allowed to claim credit under sec- 
tion 131(f) for the proportion of the standard 
rate of tax paid by the subsidiary which the 
parent corporation is deemed to have paid. 
Moreover, American taxpayers operating direct 
branches in England or receiving income from 
various other sources would be able to claim 
credit for the British standard rate under sec- 
tion 131(a). Hence discrimination arises be- 
tween American taxpayers, depending upon the 
nature of their holdings, and individuals or com- 
panies are handicapped in acquiring interests in 
British companies for the purpose of developing 
American commerce with the United Kingdom. 

3. The assimilation of the British standard 
rate of income tax as paid by companies to the 
American corporation tax, and the assertion 
that there is no basis for allowing the stock- 
holder credit for the tax paid by the British cor- 
poration—“a privilege not granted to stockholders 
in our own corporations”’—looks to the internal 
operation of two dissimilar tax structures with- 
out regard to the very purpose of the credit for 
foreign taxes, which applies, with limitations, 
the widely accepted principle that income taxed 
in one country should not be taxed again in 
another. This principle was adopted by the 
United States in the 1918 act with a view to re- 
gaining markets lost in the war and is still a 
vital factor in maintaining our foreign trade. It 
is to be hoped that this decision, coming after 
the very fair ruling in Burnet v. Chicago Portrait 
Co., (1932) 285 U. S. 1, 52 S. Ct. 275, does not 
mark a trend of construction of the foreign tax 
credit provisions which will be so restrictive 
as greatly to impair their economic usefulness 
to the United States. 

4. The holding that Bureau rulings concern- 
ing section 131, which state the force and effect 
of a foreign statute, can have no more binding 



















































































































































































































































































































































































effect on courts than in the case of any deter- 

mination of fact which calls into operation the 

taxing statutes, increases the uncertainty in the 

application of the foreign tax credit. It raises 
doubts as to whether reliance can be placed on 
any ruling in this field, however long established 
by the Bureau. 

If the Bureau follows the procedure laid down in 
the Biddle decision, of first examining the manner in 
which the tax is laid and collected under foreign 
law and then determining whether it is substantially 
equivalent to payment of tax as those terms are used 
in our own statute, the credit may be denied in many 
cases merely because the language or application of 
a foreign statute differs in some minor details from 
our own system of income taxation, although the 
import of such statute is essentially the same as that 
of our own law. Obviously, the expression “any 
income, war-profits, and excess-profits taxes paid or 
accrued to any foreign country” in sec- 
tion 131(a) should be liberally construed because the 
purpose of the section was to encourage export trade 
through preventing the profits, if any, from being so 
reduced by taxes, both at home and abroad, that 
there would be not enough left for the taxpayer to 
justify the risks involved. It would seem that the 
test should be whether the income derived from the 
foreign source has been reduced by virtue of specific 
provisions in the foreign tax law envisaging the 
recipient as bearing the tax. It should be imma- 
terial how the tax is collected at the source, whether 
by deduction, recoupment, or withholding, and even 
if there is no direct liability imposed upon the Ameri- 
can taxpayer himself. 

From the viewpoint of the taxpayer, the effect is 
the same whether the foreign tax is assessed directly 
against him or is in some manner withheld from his 
income. The income he derives is reduced by spe- 
cific operation of the law, and unless he is permitted 
to offset the foreign tax against the American tax 
within the limitations prescribed by section 131, he 
will be subjected to so heavy a burden of taxes as 
to hamper foreign investments arising out of normal 
trade interests. It is understood that even the shares 
owned by the taxpayers in the Biddle and Elkins cases 
were acquired incident to American foreign trade 
operations. 

In the meantime, it is reported that Bureau ofh- 
cials, because of the Biddle decision, are questioning 
the credit in other cases where the tax is taken out 
of the income by withholding at source, such as the 
British standard rate withheld from interest and 
royalties, the Belgian tax deducted from dividends, 
and the Italian tax collected from a debtor company 
which is authorized to recoup it from the creditor. 
It cannot yet be foreseen whether practically all 
forms of “source” or “impersonal” taxes, i. e., taxes 
imposed on income and withheld by the payor, rather 
than assessed directly against the recipient of the 
income, will be barred from the credit provisions. 
If this is to be the case, the benefits of section 131 
will be largely destroyed, for there are probably 
more United States taxpayers subject to such source 
taxes than there are subject by direct assessment to 
a tax abroad. 


THE TAX MAGAZINE 









October, 1938 





Amendment to Restore Credit 
for British Standard Rate 


Obviously, it is urgent that such a barrier to our 
foreign trade be obviated if possible, and this was 
the object of a second amendment offered to the 
Senate Finance Committee. Its purport was to add 
a provision to section 131 under which United States 
citizens and domestic corporations deriving divi- 
dends, interest, royalties and other recurring items 
of income from sources in a foreign country, which 
had been reduced by the withholding or deduction 
of tax therefrom (or in respect of which the tax had 
been recouped from or charged to the recipient), 
should be deemed to have paid such taxes for the 
purpose of section 131. 

This amendment was rejected by the Senate 
Finance Committee, but it is important that it be 
studied, possibly with a view to having it adopted 
in the next revenue act. If it is found impractical 
to formulate a rule which can be applied generally 
to all foreign source taxes, it may be necessary to 
resort to treaties with the foreign countries in ques- 
tion in order to carry out the intent of the provi- 
sions which have been in our revenue acts since 
1918 and are needed to assure equal competitive con- 
ditions from a tax viewpoint for our enterprises 
which are endeavoring to sell abroad American prod- 
ucts. The negotiation of treaties with the Nether- 
lands and with Sweden were recently undertaken and 
it is reported that other treaties are being contem- 
plated. This may afford a basis for assuring the full 
relief intended by the credit for foreign taxes, except 
where the treaty provides for the exemption in the 
other country of specified classes of income, on a 
reciprocal basis, and hence the taxation here of their 
entire amount. 

The barriers arising from international double tax- 
ation might well have been included in the following 
passage in the address delivered by Secretary of 
State Hull on May 8, 1938, in which he included 
a message from the President, on the subject of 
economic cooperation in the Americas: 

“Excessive barriers to trade have risen in the American 
nations, as well as elsewhere in the world. The bitter ex- 
perience of the depression years has taught us the im- 
perative necessity of reducing and eventually eliminating 
such barriers if we are to attain the objective of full, stable 
and durable economic prosperity. Only by reopening the 
channels of mutually beneficial international commerce can 
the nations of the world create conditions in which they can 


cope successfully with the stupendous economic and social 
problems that confront each alike.” 


Resolution Adopted 


Pending the formulation of amendments such as those 
suggested above which may require further study, the 
following resolution was adopted by the American Bar 
Association at its Cleveland meeting, July 29, 1938: 


WHEREAS, relief from international double taxation is 
an essential part of the program of the Administration for 
encouraging foreign trade and helping American enter- 
prises to compete in foreign markets; and 

WHEREAS, the rise in exports should result in increas- 
ing national income and in reducing unemployment; 

BE IT RESOLVED, That encroachments and indirect 
limitations on the credit for foreign taxes in section 131 of 
the United States revenue act should be avoided in future 
legislation, and that existing encroachments or indirect 
limitations should be removed as soon as possible by 
amendatory legislation or by treaties. 
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Income Tax Trend Toward Partial 
Redistribution of National Income 


BECAUSE the proportion of dividends and inter- 
est payments subject to federal income tax is con- 
siderably greater, and the effective tax rate higher, 
than in the case of salaries, wages, commissions, 
fees, etc., the tax operates to redistribute national 
income in favor of groups dependent upon receipts 
from the latter sources, according to a recent study 
by the Economic Research Division of the National 
Industrial Conference Board. 

Over 71% of dividends were subject to federal 
income tax in 1936, whereas only 20.3% of salaries, 
wages, commissions, fees, etc., were counted as tax- 
able during the same year. Likewise over 45% of 
interest payments were subject to federal income 
tax, as contrasted with 24.4% of business profits 
from unincorporated enterprises. Since the items 
of dividends and interest appear largely in the upper 
income brackets which are subject to the high sur- 
tax rates, the burden of taxation falls most heavily 
on these forms of income. This brings about a re- 
distribution of the income before taxes so as to leave 
investors a smaller proportion of total income and 
correspondingly to increase the employees’ and 
small businessmen’s share. 

An interesting point brought out by the study 
was that only 19.8% of rents and royalties were sub- 
ject to federal income tax in 1936. This low propor- 
tion probably indicates, according to the Conference 
Board, that most of the rent received directly by in- 
dividuals is collected by small owners in the lower 
income brackets, and is therefore not taxable. 

The most important types of national income le- 
gally exempt from federal income tax in 1937 were, 
in order, the compensation of employees of state and 
local governments, interest on obligations of state 
and local governments, tax-exempt interest on fed- 
eral obligations, and compensation for illness, in- 
jury, etc., of employees. These tax-exempt types 
together account for about 6.4% of the total national 
income, while the compensation paid to state and 
local employees alone is estimated at 2.8%. An in- 
teresting sidelight is that in seventeen states which 
levy no income tax on salaries and wages, state and 
local government employees need pay no income 


tax whatsoever, as contrasted with federal govern- 
ment employees and government employees in other 
states. 


Corporate Income and Excess- 
Profits Tax Returns for 1936 


Preliminary statistics of corporation income and 
excess-profits tax returns for 1936 filed in the pe- 
riod January through December, 1937, and prepared 
under the direction of Commissioner of Internal 
Revenue Guy T. Helvering, were recently made 
public by the Treasury Department. 

In general, the returns covered by this release are 
for the calendar year 1936. However, a considerable 
number of returns are filed for a fiscal year other 
than the calendar year. These returns for fiscal 
years ended in the period July, 1936, through June, 
1937, are tabulated with the calendar year returns. 
There are also included part-year returns for which 
the greater part of the accounting period falls in 
1936. The statistics are compiled from the returns 
as filed and prior to revisions that may subsequently 
be made as a result of audit by the Bureau of In- 
ternal Revenue. 

The number of corporation income and excess- 
profits tax returns for 1936 is 530,779, of which 203,- 
162 show net income amounting to $9,477,979,748, 
while 275,695 show a deficit of $2,156,054,676, and 
51,922 have no income data. The normal tax is $1,- 
024,756,219, the surtax on undistributed profits 
$144,967,836, the excess-profits tax $21,664,845, and 
the total tax $1,191,388,900. 

The comparability of the figures tabulated from 
the 1936 returns and those from the 1935 returns is 
affected, to a great extent, by the provisions of the 
revenue acts under which returns for the two years 
were filed. Returns with fiscal years ended prior 
to December 31, 1936, show income tax data accord- 
ing to the provisions of the Revenue Act of 1934, and 
returns for the calendar year 1936 and for fiscal 
years ended in the period January through June, 
1937, show data relating to the normal tax and sur- 
tax on undistributed profits according to the pro- 
visions of the Revenue Act of 1936. 

Under the provisions of the Revenue Act of 1936, 
corporations (other than those which are exempt 
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from the surtax on undistributed profits, such as 
banks and certain other corporations which are sub- 
ject to a flat normal tax of 15 percent, and resident 
foreign corporations which are subject to a flat nor- 
mal tax of 22 percent) are subject to a normal tax 
graduated from 8 percent on “normal-tax net in- 
come” not in excess of $2,000 to 15 percent on the 
amount in excess of $40,000, in lieu of the flat rate 
of 1334 percent on “net income” imposed by the 
Revenue Act of 1934, and to a surtax on undistrib- 
uted profits which is equal to 7 percent on the first 
10 percent of adjusted net income retained, 12 per- 
cent on the next 10 percent retained, 17 percent on 
the next 20 percent retained, 22 percent on the next 
20 percent retained, and 27 percent on the next 40 
percent retained. Fifteen percent of the dividends 
received from domestic corporations (which are sub- 
ject to taxation under Title I of the Revenue Act 
of 1936) is included in net income subject to the 
normal tax and the total amount of such dividends 
received is included in net income subject to the 
surtax on undistributed profits. Under earlier rev- 
enue acts, all dividends received from such domestic 
corporations were exempt from the income tax. Un- 
der the provisions of the Revenue Act of 1936, a 
deduction from gross income for contributions or 
gifts is allowed for the first time, limited, however, 
to 5 percent of the net income before the deduction 
of the contributions or gifts. 

Under the Revenue Act of 1934, steam and elec- 
tric railroad corporations were permitted to file con- 
solidated returns for income tax purposes and a tax 
rate of 1534 percent was applicable. This privilege 
is continued under the Revenue Act of 1936. The 
preyious rate, however, is changed to the graduated 
normal tax and surtax on undistributed profits, cor- 
responding to tax rates for corporations not filing 
consolidated returns. The Revenue Act of 1936 ex- 
tended the privilege of filing consolidated returns 
to street, suburban, and interurban electric railways. 


* 
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Corporations are classified industrially according 
to their predominant business. Owing to the diversi- 
fied activities of many corporations, the industrial 
groups do not contain solely corporations engaged 
exclusively in the industries in which they are classi- 
fied. This year, the industrial groups “Clothing and 
apparel,” “Petroleum and other mineral oil prod- 
ucts” and “Motor vehicles, complete or parts” are 
shown as major industrial groups for the first time. 
In prior years, the group “Textile mill products” in- 
cluded “Clothing and apparel,” “Chemicals and allied 
products” included “Petroleum and other mineral 
oil products,” and “Metal and its products” included 
“Motor vehicles, complete or parts.” 


Chicago Division of the Technical Staff 
of the Bureau of Internal Revenue 


A division of the Technical Staff of the Office of 
the Commissioner of Internal Revenue was estab- 
lished at Chicago on September 1. Its principal of- 
fices are located in the Board of Trade Building, 
at 141 West Jackson Boulevard. Branch offices were 
established at Springfield, Ill., Milwaukee, Wis., and 
Indianapolis, Ind. This agency will have final au- 
thority to settle, for the Commissioner of Internal 
Revenue, all contested federal income and estate 
tax cases arising in the States of Illinois, Wisconsin, 
and Indiana. 


The personnel of the Chicago Division of the 
Technical Staff has been provided by transferring 
from the Bureau of Internal Revenue at Washing- 
ton a group of the most experienced and competent 
technicians now on the Bureau’s rolls—attorneys, 
accountants, auditors, engineers, valuation experts, 
and specialists in various lines of federal tax admin- 
istration. 

Including clerical employees, the total force num- 
bers more than fifty persons. The Division is in 
charge of Jesse F. Gregory, who, prior to this as- 
signment, was a senior technical 
adviser on the staff of the Com- 
missioner of Internal Revenue, 
and who has a record of more 
than 16 years in the federal in- 
ternal revenue service. Frederick 
R. Shearer, who for a number of 
years has served as special as- 
sistant to the Chief Counsel of 
the Bureau of Internal Revenue, 
is in charge of the legal staff at- 
tached to the new agency. , 

Until January 1, next, the [D1- 
vision will concern itself primarily 
with cases which have been ap- 
pealed to the United States Board 
of Tax Appeals, there being at the 
present time some nine hundred 
Illinois, Wisconsin, and Indiana 
cases accumulated on the Board’s 
docket, involving many millions 
of dollars of disputed tax. The 
plan will be to set the bulk of 
these accumulated cases for hear- 
ing before the Board at Chicago, 
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Springfield, Milwaukee, and Indianapolis, during the 
fall and early winter, with a view to bringing the 
Board’s docket in this area current by January 1, 
1939. The immediate function of the new Staff 
Division will be to defend the Government’s interests 
in the trial of these cases before the Board of Tax 
Appeals, and, when the facts warrant, to negotiate 
settlements with the taxpayers without trial before 
the Board. 

On January 1, 1939, in addition to its function of 
representing the Government in cases docketed be- 
fore the Board of Tax Appeals, the Chicago Divi- 
sion of the Technical Staff will have authority, upon 
appeal by the taxpayer, to review the determination 
of tax liability made in any case by the local internal 
revenue agents. 

Under this arrangement, the examination of tax 
returns will be made by the internal revenue agents, 
as at the present time. Their reports will be re- 
viewed and discussed with taxpayers in the office of 
the internal revenue agent in charge in accordance 
with the present procedure. But if the agent’s find- 
ings are finally protested by the taxpayer, the case 
will no longer be sent to Washington for review and 
conference in the Bureau of Internal Revenue, but 
will be referred to the Chicago Division of the Tech- 
nical Staff. The taxpayer will be given a hearing 
at either Chicago, Springfield, Milwaukee, or In- 
dianapolis, according to his residence, and the local 
office will consider. his contentions and make final 
determination of his tax liability. It will have full 
authority to review or reverse the findings of the 
internal revenue agent in charge, and there will be 
no appeal to any other agency or officer of the Treas- 
ury Department, either locally or in Washington. 
If a taxpayer is not satisfied with the final deter- 
mination of his case by the local office of the Tech- 
nical Staff, his only recourse will be an appeal to 
the Board of Tax Appeals and the Courts. 

The arrangement promises many advantages. It 
will eliminate the repetitious steps and protracted 
delays which it seems impossible to avoid under the 
old plan of centralizing the settlement of tax 
disputes in the Bureau of Internal Revenue at 
Washington. It will permit prompt action on all con- 
tested cases at a point near to the taxpayer and to 
the sources of evidence regarding his transactions. 
It will provide an able and impartial administrative 
body to which the taxpayer can have recourse in his 
own community should he wish to contest the find- 
ings of the agency which examined his tax return in 
the first instance. The plan is expected to result not 
only in greater convenience to taxpayers but also 
in quicker administrative decisions and in fewer ap- 
peals from the Bureau of Internal Revenue to the 
Board of Tax Appeals and the Courts. It will be 
of special benefit to taxpayers who are financially 
unable to employ counsel. 


The establishment of the Chicago Division of the 
Technical Staff is in furtherance of a plan developed 
by Commissioner of Internal Revenue Guy T. Hel- 
vering, at the instance of Secretary of the Treasury 
Morgenthau, for a general decentralization of fed- 
eral tax administration, in order to provide greater 
convenience to taxpayers and to expedite the closing 
of tax cases. 
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A field division of the Technical Staff was estab- 
lished on the Pacific Coast on July 1, with exclusive 
and final authority over federal tax cases originating 
in the States of Washington, Oregon, California, 
Idaho, Montana, Nevada, Utah, and Arizona, and 
the Territories of Alaska and Hawaii. A division 
was also opened at New York City on August 1, 
with jurisdiction over cases arising in the State of 
New York. It is expected that similar divisions, 
covering the remaining sections of the country, will 
be established after January 1, 1939. 


Taxes for Milady 


Approximately 42 cents of the price of a $5 cot- 
ton dress goes for hidden taxes, according to a study 
made by the Emergency Consumers Tax Council of 
New Jersey. The study shows that the garment 
bears a total of 72 concealed levies. 


Correction 


In identifying Arthur J. Hansel, author of “Lim- 
ited v. General Partnership Organization for Close 
Corporations” which appeared at page 524 of our 
September issue, we erroneously referred to Mr. 
Hansel as a “Certified Public Accountant and Tax 
Consultant.” The by-line should have read, “Senior 
Public Accountant and Tax Consultant.” 

























































































































































Credit for Taxes—Analysis.—Taxes imposed on insurance 
companies by Ontario, Quebec, Nova Scotia, Alberta, 
Manitoba, and Saskatchewan, based on the amount of gross 
premiums received by such companies in respect of business 
transacted in those provinces, are not allowable as credits 
to domestic corporations under section 131 of the Revenue 
Acts of 1934 and 1936. Such taxes, however, constitute 
proper deductions under section 23(c) of those Acts.—I. T. 
3211, 1938-35-9520 (p. 19). 


Domestic Corporation Owning Majority of the Stock of 
Foreign Corporation.—In applying the proviso contained in 
section 131(f) of the Revenue Act of 1932, relating to the 
credit of a domestic corporation on account of taxes of a 
foreign subsidiary, where dividends were received by the 
domestic corporation in 1933 from such a subsidiary, which 
dividends were paid from accumulated profits attributable 
to the years 1932 and 1933 and no tax was paid to a foreign 
country or a possession of the United States with respect to 
the profits for the year 1932, the portion of the dividends 
received from earnings for 1932 and the portion of the 
dividends received from earnings for 1933 should be segre- 
gated and no foreign tax credit allowed as to that portion 
of the dividends attributable to earnings for 1932.—G. C. M. 
20286, 1938-34-9510 (p. 5). 


Deductions from Gross Income—Taxes Generally.—Thic 
accrual date (April 1), for federal income tax purposes, of 
real and personal property taxes in Colorado (I. T. 3021, 
C. B. XV-2, 145 (1936)) is not affected by the decision of the 
Supreme Court of Colorado in City and County of Denver 
et al. v. Tax Research Bureau (101 Colo., 140, 71 Pac. (2d), 
809) in so far as such taxes which may still be legally 
asserted are concerned (i. e., other than those with respect 
to intangible personal property for that part of the property 
tax year subsequent to June 30, 1937).—G. C. M. 20573, 
1938-37-9539 (p. 2). 


Exemption—Married Persons.—A, a citizen of the United 
States who married a nonresident alien and resides abroad 
continuously, and whose husband received no income from 
sources within the United States, is entitled to a personal 
exemption of $2,500 under section 25 (b) 1 of the Revenue 
Act of 1934. 


I. T. 1925 (C. B. IIT-1, 205 (1924)) modified to the extent 
that it is inconsistent with I. T. 3102 (I. R. B. XVI-21, 3 
(1937)).—I. T. 3214, 1938-37-9540 (p. 4). 


Gross Income—Deductions.—Payments on account of the 
“bonus” required by the State of Pennsylvania to be paid 
on the capital employed or to be employed in that State by 
corporations, limited partnerships, or joint-stock associa- 
tions, not created or chartered under the laws of Pennsyl- 
vania, are not allowable deductions for federal income tax 
purposes.—I. T. 3210, 1938-35-9519 (p. 18). 


Gross Income—Exclusions.—Where a life insurance pol- 
icy on the life of A, an officer of the M Company, was 
purchased by the company and later assigned to such officer, 
who had it rewritten, naming his wife, B, as beneficiary, 
the proceeds of the policy received by the beneficiary upon 
the death of the insured are not subject to the provisions of 
section 22(b)2 of the Revenue Act of 1938, relating to the 
transfer of insurance contracts for a valuable consideration, 
and no part of such proceeds is taxable to B.—I. T. 3212, 
1938-36-9528 (p. 2). 


Gross Income—Inclusions.—Credits to the capital accounts 
of patron members of cooperative corporations organized 
and operated under chapter 390-G1 of the Code of Iowa, 
1935, to the extent that they represent earnings or receipts 
in excess of operating expenses on transactions with patron 
members, are income to such members. However, when 
such credits are made with respect to transactions with non- 
members, the amount thereof is income to the corporation, 
and the credits to the members should be treated as stock 
dividends.—I. T. 3208, 1938-33-9502 (p. 1). 


Individual Returns—Persons in Remote Sections of 
Japan.—American citizens residing in remote districts of 
Japan, when executing their income tax returns, may, if 





Rulings of the Bureau of Internal Revenue 






the services of a notary public are not available, have their 
Signatures witnessed by two other persons in accordance 
with the procedure adopted with regard to applications for 
passports and registrations.—I. T. 3213, 1938-37-9538 (p. 2). 


Individual Returns—Sale of Community Property.—Upon 
the sale of California community property by the executors 
of the deceased husband’s estate, one half of such property 
should be regarded as the property of the estate, and gain 
or loss upon the sale thereof, measured by the difference 
between the selling price of such half and the value thereof 
as of the date of death of the husband, should be treated 
as the gain or loss of the estate for Federal income tax 
purposes. The other half of the property should be re- 
garded as the property of the widow, and the gain or loss 
upon the sale thereof, measured by the difference between 
the selling price and the cost or other basis of such half to 
the community, should be treated as the gain or loss of the 
widow in computing her income tax liability, the basis to 
her being unaffected by the death of the husband and the 
— of his estate—G. C. M. 20472, 1938-33-9501 

p. 3). 


Insurance Companies.—The M Company, whose activities 
in 1937 were confined to the title insurance business, except 
such activities as were necessary in the management of 
certain segregated assets in connection with the liquidation 
of obligations of the company, pursuant to an order of the 
commissioner of banking and insurance of the State of New 
Jersey, is entitled to file returns for the year 1937 as an 
insurance company under section 204 of the Revenue Act 
of 1936.—G. C. M. 20498, 1938-36-9529 (p. 5). 


Limited Partnership as Corporation.—Limited partner- 
ships formed under Tennessee law are associations taxable 
as corporations for federal income tax purposes, unless 
satisfactory proof is submitted that such a partnership does 
not possess the corporate attributes referred to in the 
pertinent income tax regulations relating to associations.— 


I. T. 3209, 1938-34-9509 (p. 3). 


Recognition of Gain or Loss—Involuntary Conversions. 
—Where, under condemnation proceedings in connection 
with a street opening or similar improvement project, a 
condemnation award for the property taken, an award for 
severance damages to the remaining plot or parcel of real 
estate affected, and a special assessment against such re- 
maining real estate are made, the entire proceedings should 
be treated as a single transaction, the results of which are 
to be calculated as an entirety for federal income tax 
purposes. 


G. C. M. 12632 (C. B. XIII-1, 104 (1934)) and G. C. M. 
12657 (C. B. XIII-1, 80 (1934)) revoked. Recommended 
that the decisions of the Board of Tax Appeals in Calvin 
C. Green v. Commissioner (37 B. T. A., 25) and Palladium 
Amusement Co. v. Commissioner (37 B. T. A., 149) be ac- 
quiesced in and that I. T, 2599 (C. B. X-2, 170 (1931)) be 
revoked.—G. C, M. 20322, 1938-28-9438 (p. 5). 


Withholding Tax at Source—Where royalty interests in 
the United States were purchased by A, domiciled in 
Canada, for his minor son, the royalty deeds being regis- 
tered in the name of a Canadian trust company which holds 
the income in trust for A’s son, the payor corporation in 
the United States is required to withhold only 5 per cent 
tax from the income remitted to the trust company.—I. T. 
3206, 1938-30-9459 (p. 11). 

* * * 

In the case of a revocable trust created by a nonresident 
alien not engaged in trade or business within the United 
States and not having an office or place of business therein, 
in which the beneficiary is a nonresident alien, the domestic 
fiduciary is required to deduct and withhold a tax of 10 
per cent only on that part of the grantor’s gross income 
from sources within the United States which consists of 
fixed or determinable annual or periodical income received 
by such fiduciary. 

I. T. 3160 (1. R. B. 1938-6, 5) is not applicable to a re- 
vocable trust, the income of which is taxable to such non- 
resident alien grantor.—I. T. 3207, 1938-32-9481 (p. 2). 
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ANNOUNCING: 


A New Tax Manual by 


THE TAX MAGAZINE 


Robert H. Montgomery : 


JCEDERAL TAX 
PRACTICE 


Latest Practice before the United States Treasury, 
Board of Tax Appeals, and Federal Courts 


Suppose, tomorrow, you are called upon to conduct before 
the Treasury an unsettled matter respecting the tax return of 
your company—or a client—for this or any year. Just what 
procedure will you follow? 


In what form will you prepare and present the case if carried 
before the Board of Tax Appeals? Before the Federal Courts? 
How can you know when to start proceedings, to avoid under- 
taking an expensive action needlessly, and to avoid also taking 
action too late? 


Gives Trustworthy Counsel at Every Step 


Here in Montgomery’s new Federal Tax Practice is an explicit, 
up-to-the-minute guide to these and countless other questions of 
official procedure. It has been prepared especially for accountants, 
lawyers, and responsible officers of companies with unsettled cases 
arising out of federal tax laws, by one of the foremost authorities 
on the technique of handling these matters. It is a complete 
rewriting of the author’s widely used book of the same name issued 
several years back, and covers all developments up to and including 
the Revenue Act of 1938. 


Explains Legal and Accounting Requirements 
You Must Meet 


1. BEFORE THE TREASURY 


Federal Tax Practice explains fully the formal contact and 
negotiations with revenue agents and other Treasury representatives. 
It gives you definite recommendations regarding steps which you 
or clients should take to safeguard their interests when additional 
assessments are proposed, or in prosecuting claims for refunds. 


2. BEFORE THE BOARD OF TAX APPEALS 


In his treatment of the very technical procedure before this body, 
the author gives you clear and constructive explanations of what 
must be done in presenting cases. He summarizes the comments of 
the Board on questions of evidence to be supplied—accounting 
records; admissibility; and similar points. He deals with the 
bringing of an appeal; preparation for and conduct of the hearing; 
what must be done after the hearing. 


3. BEFORE THE COURTS 


This new guide covers also appeals to the Federal Courts from 
Tax Board decisions and in suits for refunds. Included is a full 
presentation of the new Federal Rules of Civil Procedure now going 
into effect. Throughout, it gives you not only official requirements, 
but interpretative comments on their application. 

Thoroughly indexed for quick, constant reference. Every item 
in the 900 pages is easy to find, including sections of the law, Court 
and Tax Board decisions, Treasury rulings and regulations. 


The Ronald Press Company 


Publishers also of Montgomery’s famous annual tax 
books, Federal Income Tax Handbook and Federal 
Taxes on Estates, Trusts, and Gifts 


By ROBERT H. MONTGOMERY 


Counsellor-at-Law; Certified Public Accountant; of 
Lybrand, Ross Bros. & Montgomery; Author of 
“Auditing,” “Federal Income Tax Handbook,” etc. 


Prepared with the assistance of 
J. MARVIN HAYNES, C. J. McGUIRE, W. C. 
MAGATHAN, Members of the District of Columbia 
Bar, and JAMES O. WYNN, Member of the New 
York and District of Columbia Bars. 


Important to Accountants: 


In preparing a case—in gathering the material on which the 
testimony of witnesses is based—it is imperative to know and 
observe to the letter all technical rules of evidence and practice 
that apply. Here in this book you have these rules, explained 
for accountants by an accountant. When it is considered that 
of the thousands of tax cases carried to the courts, probably 
90% involve accounts and records; and that what is done with 
these before the hearing or trial may win or lose 


the case, purchase of this book should not be in "10 
doubt. 


Send for a Copy Now 


NN OWHERE else is the ground covered in this organized 
form. If you have—or are likely to have—any contact 
with unsettled tax cases, you will have year-round use for the 
book. Send for a copy now—your examination of it will turn 
up scores of suggestions that will help you in presenting a 


case effectively—and disregard-of which may ruin your chances 
entirely. 


ae a = = USE THIS HANDY FORM= = = = | 


THE RONALD PRESS COMPANY 
Dept. M240, 15 East 26th Street, New York, N. Y. 


Send me a copy of Robert H. Montgomery’s new book Federal Tax 
Practice. Within 5 days after I ey received it, I will remit $10.00, 
plus a few cents for delivery. Or, if I am not satisfied, I will return it. 
(We pay delivery charges when cash accompanies order; same guarantee 


of satisfaction.) 


Name (please print) 


Firm___ Position 


~~ (must be filled in unless you send cash) 





Business Address. 


City Pet ieee Bee eet State. 
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Is the Value of Improvements Made by a 
Lessee Taxable Income to the Lessor? 


(Continued from page 580) 


under the interpretations of the statute as set forth in 
Treasury Regulations and decisions. In such a case a 
taxpayer, lessor, derives no profit or income unless the 
lease is terminated or until he sells the improvements.” 

The court laid great stress on the fact that for 
more than eighteen years under the regulations “in- 
come derived by a lessor through improvements 
made to the leased premises by the lessee have been 
treated as taxable to the lessor to the extent of the 
present value thereof, either in the year in which the 
improvements were completed or proportionately in 
each year over the term of the lease”; that during 
that period Congress has passed seven revenue acts, 
without disturbing in any way the regulations and 
decisions of the Treasury Department; that Con- 
gress has thus approved “the interpretation of the 
statutes by the administrative branch of the Gov- 
ernment charged with their administration and 
enforcement.” 


As stated above, the Board of Tax Appeals has 
consistently sustained the regulations, and has re- 
fused to follow the Hewitt case. In Sloan v. Com- 
missioner, July 27, 1937, 36 BTA 370, it said: 

“In the recent case of Emma C. Morphy, supra, we gave 
careful consideration to the decision in Hewitt Realty Co. 
v. Commissioner, supra, and relying upon the cases of Miller 
v. Gearin, 258 Fed. 225, and Cryan v. Wardell, 263 Fed. 248, 
came to the conclusion that, since no other court had 
adopted the theory of the Hewitt Realty Co. case, we should 
adhere to our former opinion and again sustain the valid- 
ity of the contested regulations.” 

This statement can no longer be made in view of 
the three District Court decisions in the Hilgenberg, 
Staples and English cases. That the Board of Tax Ap- 
peals finds difficulty in applying the regulations, 
where the lease is subject to renewal, is shown 
in Hart v. Commissioner, 37 BTA 54 (February 
17, 1938). In that case the Board reiterated its 
opinion that the regulations are valid, but held that 
where the creation of one renewal term of the lease 
would put the date of the expiration of the lease be- 
yond the depreciated life of the building, and where 
the option to renew did not involve any increase in 
rent due to the erection of the building, it cannot 
be said that the lessor realized any taxable income; 
that the question of when or whether taxable income 
is realized cannot be determined until the time when 
the lessee will elect whether or not to renew. See 
Judge Chase’s dissenting opinion in the Hewitt case, 
quoted above. It would follow that, even if the regu- 
lations are valid, the lessor’s income could not be 
determined under any of the options in the regula- 
tions (except under option (a)),’ in a case where a 
renewal would extend the date of the termination of 
the lease beyond the depreciated life of the improve- 
ments, until the lessee decides whether or not to 
renew. Until such time, any computation of income 
would be a mere guess. It is obvious, therefore, that 





™ The lessor may report as income for the taxable year in which 
such buildings or improvements are completed their fair market 
value at the date of completion. Art. 22(a)-13, Regulations 86 
and 94. 
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there are serious practical difficulties in enforcing the 
regulations. 


II. Comment 


Judge Littleton’s argument in the Blatt case that 
Congress, by re-enacting a statute in successive rev- 
enue acts, has approved the long continued construc- 
tion of the statute by the administrative branch of 
the Government charged with its administration and 
enforcement, may not be invoked if the value of im- 
provements made by a lessee is not income to the 
lessor, since what is not income under the Sixteenth 
Amendment cannot be made so by regulation. Kosh- 
land v. Helvering, 298 U. S. 441. 

It may well be that there is a distinction between 
a case where improvements are required and where 
they are permissive. The Commissioner and the Board 
of Tax Appeals find no distinction. See G. C. M. 
10969 (C. B. XI-2, 64); Sloan v. Commissioner, 36 
BTA 370. The courts have not been unanimous on 
this question. In the Staples case, where the lessee 
was permitted to make improvements, the court said 
that if he had been required to make improvements 
“it might well be argued that the increased value of 
the leased premises represented an additional rental 
to the landlord which was reserved by him and 
agreed upon when the lease was executed.” In the 
Hilgenberg case, Judge Coleman stated that the terms 
of the lease were sufficient to satisfy the words in 
the regulations “in pursuance of an agreement with 
the lessor”. Judge Chase, in his dissenting opinion 
in the Hewitt case, in upholding the regulations, 
found no distinction between permitted and required 
improvements. 

Assume that the lessee makes improvements, not 
forbidden by the terms of the lease, say a golf course, 
for which the lessor has no use, and which he plows 
up at the end of the lease, or the lessee erects a type 
of building which the lessor does not want, and 
which he tears down at the end of the lease, can it 
be said that he received income at the time the golf 
course was laid out or the building erected? Is there 
such a thing as involuntary income? In the case of 
required improvements, the lessor is getting what 
he bargained for, at least. Whether or not their 
value, when made, is income, will have to be answered 
by the Supreme Court. 


III. Conclusion 


Arguments for and against the proposition that 
the value of improvements, if they become the 
lessor’s property when made, represents income to 
the lessor, can hardly be stated more clearly than 
in the majority and minority opinions quoted above 
in the Hewitt case, and Judge Littleton’s opinion in 
the Blatt case. On the one hand, there is clearly an 
increase in the value of the lessor’s property, al- 
though he cannot obtain the benefit of such increase 
until the termination of the lease. On the other 
hand, it is difficult to see how the lessor may be said 
to have realized income, within the definition of in- 
come as laid down in Eisner v. Macomber, 252 U. S. 
189, until the property is sold, or otherwise dis- 
posed of. 
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The Blatt case gives the Government what it 
wanted, i. e., a square decision, upholding the regu- 
lations, and exactly contrary to the Hewitt case, not 
complicated by any questions in connection with re- 
newal. So that we now have a hopeless conflict of 
authority ; for the taxpayer, the Hewitt, Hilgenberg, 
Staples and English cases; for the Government the 
Blatt case, and a long line of decisions of the Board 
of Tax Appeals. This conflict, it is believed, will 
now be settled by the Supreme Court. Any guess 
as to what that Court will say, if and when it decides 
the question, is futile. The Supreme Court has gone 
a long way in some cases, in holding that income has 
been received, even on a cash basis, where the tax- 
payer received nothing with which to pay the tax. 
See Helvering v. Midland Life Insurance Co., 300 
U. S. 216, in which the Court held that where a mort- 
gagee bid in property at a foreclosure sale for the 
amount of the mortgage and accrued interest on a 
defaulted loan, the accrued interest represented tax- 
able income, even though the market value of the 
property was less than the amount of the principal 
of the debt. Mr. Justice McReynolds, in a short and 
terse dissenting opinion, said that the company “got 
nothing out of which to pay the exactment; its assets 
were not augmented. Like imaginary ‘receipts’ of 
interest often repeated and similarly burdened would 
hasten bankruptcy.” At least, the lessor benefits by 
the improvements to the extent of their value, al- 
though he cannot realize on such value until the 
termination of the lease, or the sale of the property.® 


Abbreviations and References 


In compliance with the requests of many of our 
subscribers we present the following table of abbre- 
viations and references used in THE Tax MAGAZINE: 
AAA—Agricultural Adjustment Act. 

Aff’g—A ffirming. 

Acq. (or A.)—Acquiescence by Commissioner in a Board 
of Tax Appeals decision. 

Art.—Article of the regulations. 

BTA (B. T. A.)\—Board of Tax Appeals. 

CB—Cumulative Bulletin. The preceding number is the 
volume number and the page number follows. 

CCA (or Circuit Ct.)—U. S. Circuit Court of Appeals. 

CCH—Commerce Clearing House, Inc., Standard Federal 
Tax Service. The preceding number is the year and 


volume (i. e., 384 is Vol. 4 of the 1938 Service) and the 
paragraph number follows. 


C. S. T.—Capital Stock Tax Ruling, if followed by a 
number. 

Com.—Commissioner of Internal Revenue. 

Ct. Cls—U. S. Court of Claims. The preceding number 
is the volume number and the page number follows. 

Ct. D—Court decision. 

DC—U. S. District Court. 





8 Author’s Note.— Since the above article was written, the 
United States District Court, Territory of Hawaii, on June 21, 
1938 (384 CCH { 9408), sustained the regulations in the case of 
permitted improvements. On June 30, 1938, the United States 
District Court for the Southern District of New York, in Dominick 
v. United States (384 CCH { 9418), held that where a lessee under 
a long term lease made permanent improvements, which became 
part of the realty, when made, the lessor did not realize income 
when he repossessed the property upon the lessee’s default. The 


opinion does not disclose whether the improvements were required 
or permitted, 
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Dec.—Decision, usually with reference to the decision 
number assigned to Board of Tax Appeals decisions 
by Commerce Clearing House, Inc. 

E, T.—Estate Tax Ruling, if followed by a number. 

Fed., Fed. (2d) or Fed. Supp.—Federal Reporter. The pre- 
ceding number is the volume number and the page 
number follows. 


G. C. M.—General Counsel’s memorandum. 

I, R. B.—Internal Revenue Bulletin. 

I. T.—Income Tax Unit. 

Mim.—Mimeographed letter. 

NIRA—National Industrial Recovery Act. 

O. D.—Office decision. 

Op. A. G.—Opinion of the Attorney General. 

P. or p.—Page. 

P. T.—Processing Tax ruling, if followed by a number. 
Par. or [—Paragraph. 

R. S. (or Rev. Stat.)—Revised Statutes. 

Reg.—Regulations. 

Rev’ g—Reversing. 

S. Ct., Sup. Ct—U. S. Supreme Court Reporter. The pre- 


ceding number is the volume number and the page 
number follows. 


S.S.T.—Social Security Tax ruling. 

S. T.—Sales Tax Division, or rulings relating to certain 

miscellaneous taxes, if followed by a number. 

Sec.—Section of Law. 

T. D.—Treasury decision. 

U. S.—Official U. S. Supreme Court Reporter. The preced- 
ing number is the volume number and the page number 
follows. 

ustc—United States Tax Cases (published by Commerce 
Clearing House, Inc., in semiannual volumes). 

Vol.—Volume. 
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Possibilities of the State 
Personal Income Tax 
(Continued from page 587) 


ployees often make the mistake of simply adding 
together the rates imposed upon an income of a cer- 
tain level and conclude that the sum of these rates 
is the true rate applicable to the taxable income. 
Though such a procedure is relatively innocuous 
when it is applied to incomes in the lower brackets, 
it will lead to serious error when applied to very 
large incomes. This discrepancy arises because the 
federal personal income tax law permits the deduc- 
tion of the amount paid in state personal income 
taxes from net income, and the majority of the states 
likewise permit the deduction of the federal tax from 
net income. Thus, in one of the latter states, if both 
state and federal personal income tax rates were 50 
per cent on the entire net income of $1,000,000, the 
taxpayer would actually pay on this income not a 
tax of 100 per cent, but a tax of 66.66 per cent.*? 
Matters are further complicated by the fact that the 
corporation income tax, really a tax on the stock- 
holders,”? is paid out of profits before they are dis- 
tributed as dividends. Thus, the rates on incomes 
received from dividends are imposed on net incomes 
that have been reduced by the amount of the cor- 
porate tax. It is possible that the social security 
income tax also may be deducted from income before 
the state taxes are computed in those states that 
permit the deduction of the federal personal income 
tax. However, the Revenue Act of 1934 prohibits 
the deduction of the social security taxes in com- 
puting federal income tax. 


Social Security Taxes 


In addition to the taxes upon income that have 
been cited above, some consideration should be 
given to the possibility of the shifting to the wage 
earner in the low income tax brackets of the other 
social security taxes imposed upon the employer. 
For the unemployment compensation plan all em- 
ployers who employ eight or more individuals, ex- 





21 Tf x = federal tax and y = state tax, we have: 
x = = 50 (1,000,000 — y) 
-50 (1,000,000 — x) 








x = 500,000 — .50y 
y = 500,000 — .50x 





2x = 1,000,000 — y 


eT 
I Il 














500,000 — y 
1.50x = 500,000 
xX = 333,333.33 
2y = i,900,000 — x 
50y = 500,000 — x 
1.5y = 500,000 
y = 333,333.33 
x+y = 666,666.66 


In this example it is assumed that the 50 per cent rate is appli- 
cable to the entire taxable income. See Twentieth Century Fund 
Studies in Current Tax Problems, ‘‘A Comparison of Aggregate 
Burden of Federal Income Tax and State Income Tax in Eleven 
Selected States,’’ p. 60 for a formula which permits the compu- 
tation of state and federal taxes in each bracket under a pro- 
gressive rate scale. 

To some extent the corporation net income tax may not rest 
as a burden on the stockholders, but the generally accepted con- 
clusion is that it does. 
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cept in certain services, were subject to a tax of 1 
per cent on the total wages paid by them, except in 
the exempted employments, regardless of the size 
of any individual worker’s income, for the year 1936. 
This tax was increased to 2 per cent in 1937 and to 
3 per cent for each calendar year thereafter.” 

To help finance the old-age annuity plan, there is 
a direct tax upon the employees and a tax of an 
equal amount applicable to all employers. This tax 
is measured by the wages paid and received after 
December 31, 1936, in employments included under 
the unemployment compensation tax plan mentioned 
above. No tax will be due upon wages paid or 
received in excess of $3,000 during a taxable year. 
This tax, at the rate of 1 per cent for the years 1937, 
1938, and 1939, will finally reach a level of 3 per cent 
for 1949 and subsequent years. 


TABLE 4 


IMPORTANCE OF STATE PERSONAL INCOME 
TAX REVENUES, 1935 ® 


(In Thousands of Dollars) 








Personal 

Income 
Personal Tax Col- 
Income lections 
Tax Col- as Per 


Total lections Cent of 
State Personal as Per Total 
and Income Cent of State and 
State Local TaxCol- State Local 
State Revenue » Revenue » lections ¢ Revenue Revenues 
yp eee 21,760 49,364 352 1.61 0.71 
Cae 9,542 23,501 201 2.312 0.85 
pS eee 17,983 34,623 160 0.89 0.46 
DE cc Sokse =| (OU new law ne a 
EE once is kkatoves? | NL yecraetnns new law — ioe 
EPOIMWOTE «2... 55.20 7,317 12,484 768 10.50 6.15 
re 28,187 61,542 706 2.50 1.35 
EY «(Rater aire osc wtarnts 6,616 23,725 258 3.90 1.09 
IE Soe insiracoew angi miocs 30,707 114,363 1,828 5.95 1.60 
errr 20,645 77,121 814 3.94 1.05 
eo ee 37,618 80,032 925 2.46 1.16 
Massachusetts ..... 58,000 306,324 16,570 28.57 5.41 
WEEE -Seiicnes eees «biees new law Bag — 
Minnesota ......... 44,925 142,972 1,199 2.67 0.84 
Mississippi ........ 15,247 49,146 393 2.58 0.80 
|, ee 44,599 135,610 2,657 5.96 1.96 
Montama .......... 9,407 33,828 286 2.85 0.85 
New Hampshire ... 7,902 25,270 348 4.40 1.38 
New Mexico ....... 6,273 13,070 37 0.59 0.28 
New York ........240,614 1,110,270 58,743 23.86 5.29 
North Carolina .... 50,163 82,748 1,729 3.45 2.09 
North Dakota ..... 6,999 27,259 175 2.50 0.64 
EE os ea crac ccrerers Pe see te: Se. 
Oklahoma. ......... 27,969 75,829 965 3.45 1,27 
Oregon ....... seee ese 60,785 1,679 7.42 2.76 
South Carolina .... 20,914 41,128 862 4.12 2.09 
South Dakota ..... a aes new law ae oe 
Tennessee ......... 26,786 69,037 573 2.14 0.83 
MN ee io Susy canara 12,761 25,622 212 1.66 0.83 
re 7,402 16,903 399 5.39 2.36 
i. ore 33,674 67,198 808 2.40 1.20 
West Virginia ..... ..... .... new law Pe 2 a 
Wisconsin ......... 46,898 453,151 6,304 13.44 4.12 


* Data for the year 1935 are for fiscal years ending June 30 or 
thereafter. 

> Source: Cost of Government in the United States; 1934-1936, 
National Industrial Conference Board Studies, Number 235 (New 
York, 1937), (state figures) Table 23, p. 52, (state and local figures) 
Table 22, p. 50. 

¢Source: Collections from Selected State-Imposed Taxes 
1930-1936, Treasury Department, Division of Research and Statistics 
(Washington, 1936), Table 7. 

4 Personal income tax collections not determinable. 

73 Among the services not included are agricultural labor, do- 
mestic service in a private home, certain maritime employment, 
service in employ of the United States government or state gov- 
ernments, or their political subdivisions or instrumentalities, serv- 
ice performed for certain very close relatives, and service for 
religious, charitable, scientific, literary, and educational institu- 
tions of a non-profit nature. 
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Thus, if it is assumed that both the unemploy- 
ment compensation tax and the employers’ tax for 
the old-age annuity plan are shifted wholly to the 
wage earner, he will be subject in 1949 to a real tax 
burden of 9 per cent of his wages. Though there is 
no practical knowledge of the actual effects of these 
taxes as yet and it is impossible to make any con- 
clusive statement on the basis of existing theoretical 
knowledge, the possibility that these taxes may be 
shifted cannot be ignored.** The effect of a tax of 
6 per cent, more or less, upon wages is of vital im- 
portance to anyone who is considering either the 
upper or the lower limits of state personal income 
taxation.*> Particularly important is the fact that 
these taxes are taxes on gross wages, no personal 
exemption being granted. Thus the effective tax 
rate is equal to the nominal tax rate. In all income 
brackets a personal exemption is equivalent to a re- 
duction in the effective tax rate upon net income. 
For example, a single man with an income of $2,000 
is subject to the normal federal tax of 4 per cent. 
He is also granted a personal exemption of $1,000. 
Thus he pays a tax of $40, or 2 per cent of his true 
income of $2,000. The same worker, if he was in 
an employment subject to full taxation for social 
security, and if all the social security taxes were a 
true burden on him, would in effect be taxed a full 
9 per cent of his actual wages, or $180. 


State Tax Rates 


To those uninitiated in the complexities of the 
determination of tax burdens the problem of the 
relative severity of state income taxes may seem 
rather simple. It would appear that the rates apply- 
ing to each income class could be found in the law 
and a comparison of the relative tax burdens in the 
various states made on the basis of this rather easily 
obtained information. However, even if one is care- 
ful to allow for the differences in exemptions and 
to use the effective rate concept he may well be mis- 


lead as to the true nature of the state income tax 
burden. 


One of the primary difficulties arises from the fact 
that the Federal Government has seen fit to permit 
the income tax payable to a state to be deducted 
from net income for the computation of federal in- 
come tax, and that the majority of the states like- 
wise permit the federal tax to be deducted from net 
income for state income tax purposes. The effect 
of these provisions is to lower the additional burden 
arising from the imposition of a new state tax and to 
make some of the state taxes regressive as far as the 
collections of the state are concerned. The true 
state tax burden is to be thought of then, not simply 
as the application of the state rates to the income in 
question, but as the difference between (a) the total 
federal and state income tax paid in the state in 
question and (b) the total federal income tax that 





* For a theoretical discussion of this problem see Harry Gun- 


nison Brown, The Economics of Taxation (New York, 1924), 
Pp. 141-77, 


* Since these taxes are justified by some as benefit taxes or 
insurance payments, it may be argued that they should not be 
considered as limiting factors of the personal income tax. Though 
this argument is theoretically understandable, it would probably 
be of little significance to those who frame the income tax laws. 
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would have been payable if the state had had no 
income tax.® 

If the true state tax burden is to be computed as 
suggested above it will be found that the state tax 
burden in many cases is considerably below that 
which taxpayers believe they are paying and that 
many of the supposed advantages of the income tax 
are found to be wanting in these particular state 
laws. If, for example, the progression of the state 
law in question stops at a low level it will be found 
that the wealthier taxpayers are in many cases pay- 
ing either a smaller total tax to the state or a smaller 
proportion of their income to the state than the tax- 
payer in the middle and lower brackets. This pos- 
sibility is not recognized by many advocates of a 
state income tax. Unfortunately, a state income 
tax with progressive rates may be just as regressive 
in the upper brackets as a sales tax or other taxes 
scorned by many in favor of the income tax. 

Another source of difficulty is found in the fact 
that in most cases the corporation income tax is an 
integral part of the income tax system.*? Evidence 
of this fact is found in the provision of the federal 
law, up until 1936, which exempted dividends from 
normal tax. This seemed to be the result of the 
recognition of the fact that the corporation tax was, 
in practice, a sort of a collection at the source meas- 
ure. In the provisions of the state laws that pro- 
vide for the exemption of dividends subject to the 
state corporation tax there is evidence of the same 
nature. It is not, however, always clear whether or 
not the legislators have taken into account the rela- 
tion of the two taxes. In the case of the Federal 
Government’s enactment of the Revenue Act of 1936 
there is some doubt that the provision making divi- 
dends taxable under the normal tax was the result 
of a desire to separate the corporation tax from the 
income tax or simply to obtain additional revenues 
from an additional tax on unearned income. In the 
state field New York is an example of a state where 
there does not seem to be any connection between 
the corporation tax and the personal income tax. 
Dividends of domestic corporations are taxable in 
full and there is no indication that there is any sub- 
stantial connection between the two taxes either 
historically or legally. Another reason to believe 
that the New York corporation tax should not be 
taken into account when considering the personal 
income tax burden is found in the fact that there has 
been enacted in New York recently a special tax on 
unincorporated business similar to the corporation 
tax. The importance of these observations is, of 
course, much greater in the upper income brackets 
where, first, the greatest amount of dividends is 
likely to be found and, second, where the taxes in- 
volved are likely to be the greatest. The importance 
of the state exemption of dividends can be exag- 
gerated, however, as the taxpayer who has all of his 
dividend income accruing from out of state corpora- 
tions will receive no relief from the state tax. 

Of the peculiarities of the state laws reviewed, by 
far the most significant is the reduction in the net 





26 Studies in Current Tax Problems, ‘‘A Comparison of Aggre- 
gate Burden of Federal Income Tax and State Income Tax in 
Eleven Selected States,’’ p. 69. 


77 This is the view advanced by Shoup, Shimberg, and Vickrey 
in ‘Studies in Current Tax Problems,’’ p. 56. 
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burden imposed by the state on the wealthy tax- 
payer which results from the deduction of federal 
tax paid in the computation of the state tax and the 
state tax paid in the computation of the federal tax. 
The fact that it is possible for the contribution of 
individuals to the state to be regressive is a serious 
indictment of the whole system. The existing low 
maximum rates of the state tax laws make this sort 
of anomalous regression fairly common. Thus of 
the twenty-eight states with progressive income tax 
laws, in eight (six of which allow the deduction of 
the federal tax) the progression stops at $5,000 or 
below, and in eighteen (twelve of which allow this 
deduction) it stops at $10,000 or below; in only 
seven does the progression of the rates continue be- 
yond $15,000.28 Examples of the amounts involved 
in specific cases will indicate more clearly than any 
other way the true problem. Thus, in North Da- 
kota, the state with the maximum burden in the 
upper brackets, the net additional burden imposed 
by the state is 7.0 per cent on a potential income of 
$30,000, 7.0 per cent on $40,000, 6.8 per cent on 
$50,000, 5.7 per cent on $70,000, and only 4.0 per cent 
on $100,000. It is also of interest to note that the 
net additional burden imposed by the state decreases 
even in absolute amount—e.g., from $4,001 on the 
$70,000 potential income, to $3,963 on a potential 
income of $100,000. Another example of the way in 
which the net state burden is reduced as potential 
income increases is found in the case of Delaware, a 
state with no corporation income tax and with very 
slight progression in its rates, the maximum rate of 
3 per cent applying to incomes of $10,000 or over. 
In this case the maximum net additional burden 
imposed by the state is 1.5 per cent and is applicable 
to incomes of $20,000, $30,000, and $40,000. Beyond 
the $40,000 class the net additional burden decreases 
rather rapidly, falling to 1.4 in the case of a $50,000 
income, to 1.1 in the case of the $70,000 income and 
0.7 in the case of the $100,000 income. As was the 
case in North Dakota not only do the percentages 
fall as the income increases but it is also true that 
the absolute amount of the additional burden im- 
posed by the state will be reduced as the income 
rises to higher levels. Thus, in Delaware, while the 
amount of the additional burden imposed on a poten- 
tial income of $70,000 is $777 it is only $719 on a 
potential income of $100,000.*° 

The comparison of American and British tax lia- 
bilities is also of interest to a person concerned with 
the upper limits of state income taxation. In a 
study, which may be published later, made in con- 
nection with the Twentieth Century Fund Survey,*° 
a comparison is made that allows for the different 
definitions of taxable income in the United States 
and Great Britain. Though generalizations concern- 
ing the comparative burdens in Great Britain and 
the United States are very difficult, it is probably 





% This material is based upon the data found in Studies in 
Current Tax Problems, p. 63. It has ben revised to take account 
of recent changes in the laws of the separate states. For the 
use of the phrase ‘‘potential income,’’ see ibid., p. 22, 31, 54 and 58. 

2? These figures for net additional burden in North Dakota and 
Delaware are from, Studies in Current Tax Problems, Table B-3, 
p. 81-96. 

% ‘“‘Comparison of Income Tax Burdens on Hypothetical Indi- 
viduals in the United States under Existing Law and under British 
Law.”’ Carl Shoup, R. P. Fox, and Bernard Shimberg. 
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fair to state that, the average United States income 
taxpayer, taking these differences of definition into 
account, bears a considerably lighter income tax 
burden under federal plus state taxes than the Brit- 
ish taxpayer until the $100,000 level is reached. 
However, the average United States taxpayer with a 
net income of more than about $250,000 will pay a 
larger percentage of his total net income in income 
taxes. Though of significance, this comparison may 
easily be exaggerated by those unfamiliar with the 
different economic and political conditions prevail- 
ing in England. 


Limits to State Taxes 


The absolute maximum to which states could 
raise their top rates before the combined state and 
federal taxes would take all the income in excess of 
the federal law’s top bracket of $5,000,000 is 99.99+ 
per cent, as long as the federal tax is to be computed 
upon net income less the state tax. As in fact most 
of the states also allow a credit for the federal tax, 
the nominal rates might even exceed 100 per cent 
without taking all of the top bracket income. Thus, 
the Californian does not pay 94 per cent on his in- 
come in excess of $5,000,000 (the sum of the federal 
79 per cent and state 15 per cent rates) but actually 
82 per cent, because the state tax is deducted before 
the federal tax is computed. 

One additional matter that should be emphasized 
is that in most cases the significant figure to indicate 
tax liability is not the maximum, bracket rate ap- 
plicable to an income but the effective tax rate upon 
total net income. Reference to the comparisons 
made above will indicate that this figure is consider- 
ably below the maximum. It is unfortunate that the 
“excessive” burden of taxation is so frequently dis- 
cussed without a full realization of this fact. 

Although it is well to have the absolute limits 
to state personal income taxation presented it is not 
particularly helpful in the determination of the prac- 
tical limits at any given time. The possibility of 
complete taxation of all income above a certain limit 
is probably one that need not concern the state 
official at this time. It would seem desirable, how- 
ever to have the state tax rate expressed in some 
more meaningful figure than is used at the present 
time. The net additional burden suggested above 
is one possibility although it might be more desir- 
able to have some other simpler concept for popular 
consumption. One effect of such a change in the 
presentation of the tax rate would be to make it 
impossible for the voters to support a progressive 
income tax and get a regressive income tax in its 
place. It is possible, however, that if the Federal 
Government maintains the very high rates on the 
top incomes there will be few states that can draft 
laws that will be progressive in all cases until they 
remove the provision permitting the deduction of 
federal tax paid from net income for state tax pur- 
poses. The confusion that would be removed as a 
result of such action would be most worth while 
and should commend itself to the states at this time. 


Although the modification of the state tax laws 
along the lines suggested above might be helpful 
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in the sense that it would remove some of the many 
obscurities of the present practice and thus permit 
the legislator to determine more easily what sort 
of a law he was enacting, it would still do little to 
tell the student of state taxation what the limits to 
the state tax rates might be at any time. Obviously 
the limit of complete confiscation has little bearing 
on the situation at the present time and the rather 
extreme variations in the rates now imposed by the 
states suggest that although there are differences 
in the revenue needs of the different states this fact 
alone cannot account for the differences in the rate 
schedules. It is believed that no simple explanation 
will be satisfactory and that it is necessary to sacri- 
fice simplicity of statement for accuracy. However, 
an attempt will be made to consider the more impor- 
tant of the many factors which determine the even- 
tual rates which are likely to be enacted in any 
instance. 


Factors Determining Rate Structure 


As has been noted, most of the states obtain a 
relatively small part of their total revenue from the 
personal income tax and no one of the states has 
as yet raised its maximum rate to its mathematical 
limit. It is obvious that other factors than those 
yet considered serve to limit the use of this tax 
source. These factors must be, as a whole, subjec- 
tive, since even a single objective fact, such as the 
cost of collection, is of importance only as a factor 
to be weighed against other advantages and dis- 
advantages. In this consideration of the problem 
no attempt will be made to arrive at the proper 
weights to be assigned to each factor. However, an 
attempt will be made to outline briefly the special 
considerations usually included in current discus- 
sions of the personal income tax. 


General Principles 


First, in discussing the limit of the state personal 
income taxes consideration should be given to the 
general principles that it is believed desirable to 
follow. Specifically it is necessary to decide whether 
the principle of taxation according to ability to pay 
or the principle of taxation in proportion to benefit 
derived from Government is to be emphasized in the 
tax system asa whole. If it is believed that as much 
revenue as possible should be raised from taxes that 
are assessed roughly on the basis of ability to pay, 
other things remaining equal, the income tax rates 
will be progressive and probably higher than if the 
benefit principle were favored. 

Another related consideration is the place as- 
signed to the income tax as an instrument of social 
justice.*?. Social reformers and others who believe 
that the present distribution of wealth is socially 
and economically undesirable advocate high progres- 
sive rates on the very large incomes. Those who 
hold that taxation should do as little as possible to 
disturb existing relationships will, on the other hand, 
favor an income tax rate scale that is only mildly 
progressive. It is clear that the social philosophy 





31See Twentieth Century Fund, Facing the Tax Problem, 
Chapter 15. 
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accepted is necessarily an important factor in de- 
termining the height to which rates should be raised. 

Though the subjective element is most often 
thought of in connection with the taxation of very 
large incomes, it is also important in determining the 
rates applicable to very small incomes and also the 
exemption level. In this connection much use has 
been made of the argument that exemptions should 
be low in order to make more citizens tax conscious 
and to increase their interests in the type of Gov- 
ernment that is spending their funds. 

Other problems of the taxation of small incomes 
arise because of different conceptions of tax shift- 
ing and incidence. Thus, those who believe that 
indirect taxes are not shifted to the consumer after 
they are imposed are much less alarmed by an ad- 
ditional direct taxation of small incomes than are 
most economists who believe that certain excise and 
sales taxes already impose a disproportionate bur- 
den upon the relatively poor. For the same reason, 
some favor the gradual reduction of indirect taxa- 
tion which is regressive in its effect, and the substi- 
tution of heavy progressive income taxes to obtain 
the same revenue. 

There are many who speak of the personal exemp- 
tions as exemptions of the minimum of subsistence 
or the minimum necessary to maintain an American 
standard of living. The translation of such stand- 
ards into dollar amounts must be a compromise. 
Family budget studies are inadequate and allow- 
ances for individual variations almost impossible. At 
best, it is possible to arrive at a figure that is proper 
for some hypothetical average family. In any case, 
the argument that links personal exemptions with a 
minimum standard of living seems weak as long as 
indirect taxation results in the imposition of rela- 
tively heavy burdens upon small incomes. If this 
indirect taxation is deliberately levied to raise rev- 
enue, the legislature is thereby refusing to use the 
income tax for some reason of administrative or 
political expediency, and therefore the personal ex- 
emptions are based on grounds of expediency. If 
the indirect taxation is used for other purposes, and 
the personal exemptions are used to counterbalance 
the weight of the indirect taxes, then the size of the 
exemption is necessarily determined by a factor 
other than the minimum standard of living. 


Economic Consequences 


The second major consideration that is usually 
included in any discussion of the limits of personal 
income taxation concerns the economic conse- 
quences of the suggested tax program. The discus- 
sion is usually centered on the effect of high rates 
upon the initiative of the entrepreneur and upon 
capital accumulation. Any decision will depend, 
however, on what social philosophy is accepted, on 
whether or not the forces of competition are deemed 
effective, and on what forces are considered neces- 
sary to move both the entrepreneur and the worker 
to expend a maximum of effort. Thus, a person fa- 
voring large public expenditures for education and 
public works could argue that, though private capi- 
tal accumulation was discouraged by high taxation, 
the expenditure of the tax revenues by the govern- 
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ment upon public works and education would be a 
more desirable type of capital expenditure than the 
taxpayers would have made if they had been left 
untaxed. Such a person might further argue that, 
if the very wealthy bore the greater part of the 
tax, the loss of incentive would be negligible, while 
the persons receiving the benefits of the government 
expenditure would be stimulated by them. As to 
personal exemptions, it is argued that a tax upon an 
individual at the minimum of subsistence will lower 
his capacity to work efficiently. There is, however, 
little agreement on when this basic level is reached. 


Administrative Consequences 


The third and probably most important practical 
consideration concerning the limits of personal in- 
come taxation is administrative. Under this head 
come the special problems of evasion, cost, and the 
accessibility of certain types of income. 

Evasion of the personal income tax is apparently 
a less pressing problem for the states than it was 
believed to be some years ago. There is, however, 
the danger that sharp increases in rates or lowered 
exemptions would give administrative officials much 
additional eee” It is generally believed that as 
rates increase the incentive for tax evasion will also 
increase. Whether or not this evasion will become 
a problem of major importance will of course de- 
pend upon the efficiency of the state administration 
and upon the general attitude of the taxpayers. 
However, as a state successfully administers its law 
over a period of years, both the efficiency of admin- 
istration and the attitude of the taxpayers should 
improve sufficiently to permit the raising of rates. 
Each state will of course find that it has special prob- 
lems of its own, and each must consequently base 
its decision concerning the administrative limits of 
the personal income tax upon the particular rela- 
tionships within its borders. 

The administration of an income tax with very 
low personal exemptions is made difficult by the ease 
with which those in the low brackets may evade the 
tax. The number of persons with small incomes 
is so vast that it is impracticable to achieve anything 
like a complete annual check of the returns. In 
addition, the yearly income of many laborers is ob- 
tained from a great many different sources; such a 
worker may himself not know what his year’s wages 
have been when the time comes for him to make his 
tax return. However, with the imposition of the 
new social security income tax, information about 
small incomes may be more easily obtained. One 
way to enforce at least a minimum direct tax is to 
require all persons capable of self-support to file a 
return and pay at least a few dollars, whether or not 
the income is taxable under the regular rates. 

The cost of administering the state personal in- 
come tax might be materially increased if a vigorous 
effort were made to tax small incomes or if the rate 
scale were to be sharply increased. Particularly 
important is the possibility that the cost of admin- 
istering an income tax upon very small incomes 
would be so high that a large part of the revenue 
obtained from this source would be spent on enforce- 
ment of the tax. Unfortunately the only cost figures 
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available are expressed as a percentage of total rev- 
enue.*? Individual states might, however, by using 
some rough system of cost accounting, find out 
whether or not this problem sets limits to the prac- 
ticability of lowering exemptions. 


Imputed Income 


Accessibility of income is a factor limiting the 
total amount of income taxable under the personal 
income tax rather than the rate or exemption level. 
Under existing laws the chief class of income that 
is not taxed is that accruing to home owners, to 
persons in agricultural areas who raise or manufac- 
ture for themselves a large part of their food, and 
to others who provide for their own wants without 
the expenditure of money. This type of income, 
often called “imputed income,” or “psychic income,” 
is never realized in exchange. Therefore, it is never 
included in the legal definition of income, which is 
based upon the accountant’s theory of inflow and 
outflow of dollar amounts. Though the loss of rev- 
enue due to this failure to tax income that is not 
realized in exchange is serious, the problem is more 
usually thought of as involving inequities between 
persons of the same taxpaying ability. 

The “imputed income” arising from home owner- 
ship will illustrate this concept. Two individuals, 
A and B, each have $20,000 in cash on hand. A in- 
vests his $20,000 in corporate bonds yielding 3 per 
cent or an annual income of $600. With this $600 
he rents a house. B, on the other hand, uses a part 
of his $20,000 to buy some urban land of exactly 
the same value as that A occupies, and on this land 
he erects a dwelling of exactly the same value as 
that rented by A. The balance of the $20,000 is then 
invested in bonds similar to those held by A, which 
yield a sufficient amount to meet depreciation and 
repairs on the house. After these transactions have 
taken place, the true economic position of A and B 
remains the same as when both had the $20,000 in 
cash on hand. Under the present law, however, A 
will pay a personal income tax on the full $600 of 
interest that he receives, while B will pay a tax on 
only the income from the securities bought after 
completing the house. 

The case of the farmer is comparable with that of 
the home owner above. An individual, C, who owns 
a home and receives a money wage with which he 
pays for his food, and an individual, D, who obtains 
a large part of his year’s food supply by his own 
efforts, are in much the same position from the point 
of view of their food items. The only difference be- 
tween C and D is that C sells his services for money 
and with the money buys food, while D obtains his 
food as the direct result of his own services or ef- 





2% See Twentieth Century Fund, Studies in Current Tax Problems 
“Costs of Administering the Various State and Local Taxes.’’ 
It is significant that the state of Utah recently spent 30 per cent 
of the revenue collected in administering the state personal in- 
come tax, whereas the state with the next highest costs spent 
only 6 per cent. The following explanation is offered: ‘‘The 
extraordinarily high cost of administration in Utah (fiscal year 
1934) is attributed to the $1.00 filing fee required by the income 
tax law, necessitating an elaborate administrative organization 
and to low rates, high exemptions and property tax offsets that 
minimize the yield of the tax.’’ Report of the Investigating Com- 


mittee of Utah Governmental Units, 1934, p. 41-A. 
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fort. C, however, must pay a personal income tax 
upon his money income while D is never brought to 
account for his food income. 


For the sake of equality and in order to obtain a 
broader tax base, some persons are willing to con- 
cede that it would be desirable to tax this imputed 
income. However, many administrative difficulties 
would have to be faced. The determination of rental 
values for owner-occupied homes alone would neces- 
sitate large administrative expenditures and would 
be in most cases but a rough approximation of the 
actual market value. Experience with property tax 
assessment in the various states is limited, for the 
most part, to the work of local officials. Although 
state assessment might be more satisfactory than 
local, it is doubtful if the states may be expected to 
take over this task at the present time. Another ob- 
jection to the imposition of a tax upon rented value 
of owner-occupied homes is that it might embarrass 
home owners who have small cash incomes and have 
purchased homes on the assumption that there 
would be no tax on their rental value. This diffi- 
culty might be avoided, however, if the new tax were 
imposed gradually. 

Experience in this country with the taxation of 
imputed or psychic income is limited to the effort 
made by Wisconsin in 1911 to tax the rental value 
of owner-occupied homes. Unfortunately this tax 
was discarded as administratively impracticable.** 
English experience has been more successful, and 
the rental value of owner-occupied homes is included 
as an established part of taxable income. However, 
the fact that property taxes in England are based 
upon income rather than capital value simplifies the 
problem. 

Other sources of imputed income, such as the 
value of housewives’ services and the psychic in- 
come accruing to the owner of durable consumption 
goods other than dwelling, are even more difficult to 
assess. Though the value of housewives’ services 
is still the most important single source of imputed 
income, it is becoming a less important item as 
more women find places in industry and give up 
such housework as canning and cooking. 

Some idea of the magnitude of the sums involved 
may be gained from the estimates made by the 
Brookings Institution for the year 1929, which set 
imputed income from owned homes at $1, 860,000,- 
000 and imputed income from other durable con- 
sumption goods in the hands of consumers at $3,400,- 
000,000.24 Estimates of the value of housewives’ 
services made by the National Bureau of Economic 
Research for the year 1919 placed their total value 
at roughly $18,450,000,000.** 

To leave such large amounts outside the scope of 
the income tax is obviously undesirable for both 


33K. K. Kennan, writing in 1915, stated: ‘‘The inclusion under 
the head of income of ‘the estimated rental of residence property 
occupied by the owner thereof’ has been the cause of much com- 
plaint. There seems to be a considerable class of people whose 
mental processes are not equal to the task of understanding this 
requirement.’’ Kennan, K. K. ‘‘The Wisconsin Income Tax,”’ 
Annals of the American Academy of Political and Social Science, 
LVIII, No. 147, March, 1915, p. 65-76. See also, William J. Schultz, 
American Public Finance and Taxation (New York, 1932), p. 542. 

* Leven, Moulton, and Warburton, America’s Capacity to Con- 
sume. The Brookings Institution (Washington, 1934), p. 163. 

*% National Bureau of Economic Research, Income in the United 
States, (New York, 1921), Vol. 1, p. 59. 
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social and fiscal reasons; yet it is not at all certain 
that an attempt to tax them would be advantageous, 
since the inequality resulting from an imperfect at- 
tempt to determine imputed income might be greater 
than the present policy of ignoring it altogether. 
However, the stakes are large, and it is not unlikely 
that some state will soon make an effort to tax at 
least imputed income from owner-occupied homes. 
Though its success or failure would not afford con- 
clusive evidence of the future possibilities of such 
a tax, success would undoubtedly influence greatly 
the rapidity with which other states adopted similar 
measures. 

This failure to tax imputed i income has particularly 
important effects on the income tax in the agricultural 
states, where it limits the possibilities of the income 
tax much more severely than in states with a 
greater amount of industrial development. Table 5 
(below) indicates the importance of imputed income 
from the consumption of farm produce on the farm 
where the commodities are produced. In each of ten 


TABLE 5 
IMPUTED INCOME FROM PRODUCTS CONSUMED IN THE 
FARM HOUSEHOLD ON THE FARM WHERE THE COM- 
MODITIES WERE PRODUCED IN STATES WITH 
PERSONAL INCOME TAX FOR THE 
TAX YEAR 19348 


(In Thousands of Dollars) 





Imputed 
Income 
as Per 
Cent of 
Gross 
Imputed Farm 
Income » Income 


Cash Gross 
Income » Income » 


Alabama . 151,171 47,794 
Arizona 35,049 2,151 
Arkansas 125,050 28,412 
California 439,525 12,401 
Colorado 77,093 6,874 
Delaware 15,741 2,081 

172,923 46,885 

67,375 5,074 

355,393 35,154 
Kansas 204,112 20,812 
Kentucky ies 143,779 45,969 
Louisiana 102,896 22,517 
Massachusetts 55,228 5,994 
Maryland 64,663 10,911 
Minnesota 234,501 26,811 
Mississippi 153,622 38,229 
Missouri 216,250 38,680 
Montana : 82,878 7,415 
New Hampshire 18,535 2,896 
New Mexico 39,620 3,453 
New York 262,820 30,553 
North Carolina 286,283 60,366 
North Dakota 68,955 11,850 
Ohio < 249,425 40,350 
Oklahoma 130,365 27,227 
Oregon 83,312 8,840 
South Carolina 110,894 26,517 
South Dakota 73,533 9,548 
Tennessee 141,578 42,626 
Utah 29,419 3,156 
Vermont 34,617 5,087 
Virginia 139,456 42,044 
West Virginia 51,384 22,136 
Wisconsin 229,972 28,888 


no. Ww 


_ DDO Beet We SOO 
SESSSSSSAIEE enw RE ASRRSONNGONNAS 
eM OOAONDNDHPAYVAGCUNAOBOONBDUHNOUNEDA 


fp 
do & 
a~ 


® Source: Department of Agriculture, Bureau of Agricultural 
Economics, Division of Crop and Livestock Estimates, Farm 
Value, Gross Income, and Cash Income from Farm Production 
1932-1933-1934: State Summaries (September 1935). 

bImputed income figures were derived from the Department 
of Agriculture tables by deducting cash income from gross income. 
Cash and gross income are defined as follows: ‘‘Cash income 
relates to the value of quantities actually sold off the farms of 
the state where these were produced......... Gross income relates 
to cash income plus the value of the products consumed in the 


farm household on the farm where the commodities were pro- 
duced.”’ 
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states with the highest percentages of imputed in- 
come, 20 per cent or more of the gross farm income 
is lassed as imputed income and so is not taxable. 
West Virginia has the highest figure—43.1 per cent 
of the gross realized in other forms than cash. All 
ten states are southern agricultural states. This 
fact suggests that as a rule it is the poorer states 
that stand to lose most from failing to tap this 
source. The dollar values of imputed income are 
of considerable magnitude, ranging from over $60,- 
000,000 in North Carolina to $2,000,000 in Delaware. 
Thus, if only a part of this income could be included 
in the tax base, the revenue increase would be well 
worth while. 

It is not clear whether or not deductions were 
made in the Department of Agriculture estimates for 
the expense of raising the crops, though the defini- 
tions of gross and net income imply that no allow- 
ance was made. Such an omission would increase 
the size of the imputed income figure. However, 
as the individual farmer now presumably deducts 
all his costs of production for goods consumed on 
the farm as well as the cash crop, in computing his 
net income, it may be found that the market value 
of the farm products consumed on the farm may be 
added in full to net income as it is computed at 
present, and no error result. It is uncertain how 
much of this addition to net income would be tax- 
able, since in many cases the original cash income 
plus the imputed income would remain below the 
personal exemption, or, only part of the imputed 
income would rise above the personal exemption. 


Competition among the States 


One of the important features of our federal sys- 
tem of government has been that there are forty- 
eight states with forty-eight separate and distinct 
sets of laws governing at least some part the actions 
of the persons within their jurisdiction. Although 
there are many advantages the difficulties arising 
from this circumstance are, in many cases, of long 
standing, and have increased with the growth of 
commerce between the states and the enlargement 
of the scope of single business units. 

One of the main problems has been the possibil- 
ity of competition among the states to gain new 
business or residents. Probably the best example of 
what may happen is found in the way in which 
Delaware, by virtue of her unusually favorable laws 
and low tax rates, became one of the most popular 
states in which to charter corporations. Though 
the evidence is not so easily verified, it is generally 
believed that a somewhat different type of competi- 
tion was effectively carried on by Florida when it 
enacted as a part of its constitution the provision 
that neither income nor inheritance taxes could be 
imposed.*° 

The fear of competition will probably concern 
state authorities more and more as rates are raised. 
Only a few months after the new income tax law 
in California was passed, it was reported that Wil- 
liam Randolph Hearst and several motion picture 
firms would leave the state because of the high taxes 





% The inheritance tax prohibition was repealed after the federal 
crediting device was put in force. 
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imposed by the 1935 legislature. The fact that Cali- 
fornia and all but six ** of the states that impose 
income taxes tax non-residents upon income re- 
ceived from sources within the state lessens the im- 
portance of such competition to some extent. Thus, 
relief from a high state personal income tax in Cali- 
fornia is available only to those persons who derive 
their incomes from some source without the state. 
As probably the persons who obtain income from 
more than one source and are also in a position to 
change their residence to avoid taxation, are re- 
stricted to a minority with very large incomes or 
retired persons with pensions or small investment 
incomes, the problem is of limited scope. However, 
the revenue that may be lost from avoidance of this 
type may well act as a deterrent to the imposition 
of unusually high rates.** 


Regional Competition 


The situation in the New York metropolitan area 
is of special interest. Improvement in commuting 
facilities, the special geographical situation, and the 
continued concentration of purely business activity 
in New York City proper have gradually expanded 
the area from which people regularly commute to 
New York. This territory now includes parts of 
New Jersey, Connecticut, and Pennsylvania. None 
of these states imposes a personal income tax. If 
New York failed to tax non-residents on the income 
that they made in New York, the loss in revenue 
would be very large and the advantage of living in 
one of these states and working in New York would 
be quite plain. However, under the New York law 
which taxes non-residents on income made in New 
York there is no clear advantage to the ordinary 
salaried man who makes his income in New York 
and lives, for example, in New Jersey. Not only is 
it probable that New Jersey, Pennsylvania, and Con- 
necticut fail to gain by their present tax laws, resi- 
dents who earn their living in New York, but New 
Jersey, at least, has a clear reason for imposing a 
personal income tax of its own. This incentive ex- 
ists because New York, being one of the states that 
recognize the problem of unfair double taxation, 
provides for reciprocal tax credits with other states 
that impose personal income taxes. The reciprocal 
credit provision permits a non-resident who is sub- 
ject to the New York tax to credit against this lia- 
bility “such proportion of the tax so payable by him 
to the state or country where he resides as his in- 
come subject to taxation under this article (New 
York) bears to his entire income upon which the tax 
so payable to such other state or country was im- 
posed.” °° The incentive that this provision gives 
New Jersey to impose a personal income tax is clear 
and has been recognized by at least one state com- 
mission, which stated: 





% Delaware, Massachusetts, New Hampshire, Tennessee, Utah 
and Vermont. 

33 Thus, in Wisconsin, if all those with incomes of $50,000 or 
more had left the state, in 1933 only nine persons would have 
been lost, but revenues amounting to $88,577, or nearly 5 per 
cent of the total personal income tax collections that year, would 
have gone with them. (Report of the Wisconsin Tax Commission, 
1934, Table 50, p. 131.) 

389 See 363 New York Laws, 1919, ch. 627, amended by L. 1920, 
ch, 691, L. 1921, ch. 477, in effect July 1, 1921. 
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The fact of the matter is that New Jersey residents are 
now contributing to New York about $3,000,000 annually, 
a contribution which could be diverted to the coffers of 
this state without affecting the total tax paid by these 
residents. It would be necessary in exchange to leave 
to New York the taxation of such incomes as were earned 
on this side of the Hudson by persons residing in_that 
state. These incomes are now subject to the New York 
tax, so that their tax status would remain unchanged.” 

Under such regulations competition is effectively 
restricted. If, however, New Jersey failed to re- 
ciprocate and imposed full taxes on New York resi- 
dents, the commuter would soon find it desirable to 
live in the state where his income was made. Other- 
wise, with high rates, double taxation might well be 
intolerable. 


Competition among All the States 


Regional competition can be lessened if the states 
are willing to adopt some reciprocal credit agree- 
ment such as that outlined above. General competi- 
tion among the states for the very wealthy taxpayer 
is not, however, so easily lessened. Florida has little 
to lose if it fails to take advantage of New York’s 
offer of reciprocal credits; yet, if it does not impose 
an income tax, it can probably gain many wealthy 
residents from the country as a whole. The provi- 
sion for taxation of non-residents found in most of 
the state laws, though it provides some check, does 
not prevent any citizen with income from many 
sources from avoiding a large part of his tax by 
moving to a state without income taxes. Not only 
is it possible that a part of his income will be made 
in a state that does not tax non-residents, but it is 
probable that the total tax liability will be less, for 
an income split in many parts will not be taxed at so 
high a rate as one subject to full taxation under one 
progressive rate scale. 

The possibility of removing this type of competi- 
tion seems remote. Even if every state, as a result 
of the pressure of a federal tax credit or some similar 
device, levied an income tax, any state that raised 
its rates above the federal tax credit would find tax 
competition renewed. Since this type of competi- 
tion is largely confined to the very wealthy, it has 
been suggested that the solution might be found in 
a system that reserved for federal taxation all in- 
come above some such amount as $10,000 and left 
the states free to tax incomes below this level at 
whatever rate they desired. Others think that this 
problem, the problem of discriminatory double taxa- 
tion, and the administrative disadvantage of separate 
state personal income taxation, are soluble only if 
the federal government is given sole power to tax 
incomes and shares its revenues with the states. 
Though it is possible that a solution may be found 
in some such scheme, it is not likely that the states 
will permit such a transition in the near future, nor 
is it generally believed that such advantages as may 
be gained from the centralization of the taxing 
power in the hands of the federal government clearly 
outweigh the possible disadvantages. 

It may be said in conclusion that, though the pos- 
sibility of competition among the states is real and 





“The Revenue System of New Jersey. The Commission to 
Investigate County and Municipal Taxation and Expenditures, 
Report No. 6 (Trenton, 1931), p. 228-29. 
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undoubtedly influences the degree to which ariy one 
state is willing to move in advance of another, its 
seriousness is often exaggerated.* 


Conclusion 


The minor role now played by the personal in- 
come tax in a majority of the states and the pros- 
pect that there will be continued demands for more 
revenue might well suggest that the state personal 
income tax is due to become a more important 
source of revenue within the next few years. This 
conclusion is, however, uncertain in the long run. 
One of the chief reasons for doubt concerning the 
long term future of state personal income taxation 
is found in the present trend toward concentration 
of authority and responsibility in the hands of the 
federal government. If the federal government is 
forced to raise more funds from taxation to meet 
the additional demands resulting from this trend, 
many believe that one of the first moves will be to 
raise the rates on the incomes in the lower and 
middle brackets. If such a step is taken, the pros- 
pect that the states will in turn increase their rates 
is very unlikely. The imposition of materially higher 
federal rates would make a similar move on the part 
of the states much more difficult of achievement. 
The attitude of the federal government is certain 
to influence the action of the states, which might be 
said to be in the unfortunate position of holding a 
second lien on the income tax property. Individual 
states can do little to harm the federal tax power, 
but action by the federal government may well limit 
the possibilities of state taxation. 

Another factor that is certain to influence the at- 
titude of the states toward the personal income tax 
is the growing burden of the various social security 
taxes, which will be felt within the next few years. 
Particularly important is the direct tax on the wages 
of employees to pay for old-age benefits. This tax, 
levied on most wage earners (with certain large 
groups, such as domestic servants and agricultural 
laborers, exempted) will, when it reaches its maxi- 
mum rate of 3 per cent, certainly limit the extent to 
which exemptions may be lowered and the rates on 
those with small incomes raised. However, the 
weight that will be given to this factor is not clear, 
since the tax is not borne by all wage earners. It 
may be ignored by some who believe it to be justi- 
fied on the insurance principle alone. 

While generalizations and speculations of the type 
indulged in above are often useful, it is probably 
absurd to carry them any further at this point. It 
is not worth while because situations vary from 
state to state and the forces that are likely to affect 
all the states will do so with different degrees of 
intensity. It would certainly appear at first glance 
that New Mexico should obtain more than 28/100ths 
of 1 per cent of her total state and local revenues 
from the personal income tax in 1935, yet a study 
of the special situation in that state might well lead 

(Continued on page 637) 





“1 Roy G. Blakey, concerned with the charge that income taxes 
drive industry from the state, concludes ‘‘that the charge that 
the income tax is bad for business and drives industries from a 
state is not convincing, except to those who want to be convinced.”’ 
Blakey and associates, Taxation in Minnesota (Minneapolis, 1932), 
p. 510. 
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California Corporation Laws, by H. W. Ballantine 
and G. L. Sterling, Jr. Parker & Baird Co., Los An- 
geles. pp. xviii, 639. Price $12.50. 

The California General Corporation Law, Corpo- 
rate Securities Act, Bank and Corporation Franchise 
Tax Act and the Non Profit and Cooperative Mar- 
keting Association Laws are discussed in detail, vir- 
tually section by section. While the texts of the 
laws are not reproduced (although occasionally 
quoted), each provision is clearly outlined and ex- 
planations added where helpful, together with case 
comments, official interpretations and necessary 
qualifications. A final division presents a set of 
forms necessary to comply with the various require- 
ments of the General Corporation Law. 

The treatise throughout presents an unusually ef- 
fective combination of statutory review and general 
corporation (and corporation tax) law. While sub- 
ject to the limitations of all bound books with respect 
to the statutory phase of its subject matter, the 
general law phase is of very considerable permanent 

value. Not only is it most thoroughly annotated 
throughout with California decisions and rulings, but 
numerous citations from other jurisdictions and 
from the legal periodical field have been included, 
making it a monumental work under the California 
law and of substantial interest even in other juris- 
dictions. Illustrative of this are the reviews of the 
“doing business” question in the case of foreign cor- 
porations, of apportionment of income to the State 
under the Franchise Tax and of the operation of the 
Corporate Net Income Tax, all of which go far be- 
yond the statutory bases in the analysis of problems 
and citation of authorities—James L. Watson. 


Retail Sales Taxation, by Neil H. Jacoby. Com- 
merce Clearing House, Inc., Chicago. pp. 380. Price 
$3.50. 

This book presents a comprehensive survey of 
retail sales taxation throughout the United States. The 
author not only gives careful consideration to the effect 
of these taxes upon consumers and retailers but also 
critically evaluates their importance in state and 
municipal fiscal policy. 

In clarifying the mass of statistics, decisions and 
rulings developed under the administration of this 
comparatively new type of taxation, the author re- 





INTEREST 


flects his practical experience as a tax administrator 
and added force is given to his pertinent observations 
and plainspoken comments. 

Such a searching analysis of a tax already affecting 
more than half the nation’s business men and con- 
sumers should be of especial interest to taxpayers, 
governmental officials, legislators, economists and 
students of taxation. 


The Reorganization of State Governments in the 
United States, by A. E. Buck. Columbia University 
Press, New York. pp. ix, 299. Price $2.50. 

When the United States was in the depths of the 
depression during 1933 and for a period thereafter, 
one often heard the remark that the states were 
“finished”. Then, and at other times, various sug- 
gestions have been made which, if adopted, would 
substitute some form of regional governmental 
units for the present forty-eight states. However, 
after all is said and done the states will, no doubt, con- 
tinue to function very much as they have in the past. 

Nevertheless, there is a pressing need for the re- 
organization, simplification, and improvement of the 
governmental machinery of the states as they now 
exist in order to keep it adjusted to the new economic 
and social conditions. A growing realization of this 
need has been apparent during the past thirty years, 
and more than a score of states have already 
achieved some form of administrative reorganization 
and integration. In almost every state some survey 
agency has been authorized to investigate the 
administrative structure and make recommendations 
for changes. Recently the movement has widened to 
include the reorganization of the legislative and the 
judicial branches. 

The purpose of this present study is two-fold. In 
the first part it surveys the historical background 
briefly and outlines the various types of reorganiza- 
tion which have been proposed or considered, with 
some evaluation of the many plans and experiments. 
In the second part of the book a section is devoted 
to each of the forty-eight states and a sketch of 
actual or proposed reorganizations or administrative 
consolidations is presented in each case. 

There is still much which can and should be done 
in this field, and the whole problem is being actively 
considered in various states and by various groups. 
This volume should provide a concise and helpful 
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guide on the subject for all those concerned with the 
subject, whether as students of government or as 
public officials. 

The following comprise the contents of the book: 
Preface; Part I: Resumé of State Reorganization 
Movement and Methods (The Movement for State 
Reorganization; The League’s Model State Consti- 
tution: Standards of Administrative Reorganization ; 
Types. of Administrative Reorganization; Some Re- 
sults of Administrative Reorganization; Need for 
Frequent State Surveys); Part IT: Reorganization 
Plans and Proposals in the Forty-Eight States; 
Selected Bibliography ; Index. 

Bond Yields—Interest Rates—Stock Prices, by 
Frederick R. Macaulay. National Bureau of Eco- 
nomic Research, New York. pp. 586. Price $5.00. 

Cost of Government in the United States, 
1935-1937. National Industrial Conference Board, 
Inc., New York. pp. 163. Price $3.50. 





“Statistics of Income Supplement” 


The Secretary of the Treasury recently issued the 
first section of a report, prepared by the Division of 
Research and Statistics, which was made possible 
through funds allocated by the Works Progress Ad- 
ministration, covering statistical data compiled from 
federal income tax returns for 1934. 

The section released is entitled “Statistics of In- 
come Supplement Compiled from Federal Income 
Tax Returns of Individuals for the Income Year 
1934, Section I” and shows the number of individual 
income tax returns for 1934 classified by states, 
counties, and cities of 25,000 and over population, by 
net income classes. 

Other sections of the report are now in prepara- 
tion and will appear from time to time as completed. 

Copies of Section I may be obtained from the 
Superintendent of Documents, Government Printing 
Office, Washington, D. C., at a price of 15 cents per 
copy. 


State and Local Tax Collections 


Total state and local tax collections in 1936 are 
estimated by the National Industrial Conference 
Board to have amounted to $6,619 million. This 
estimate does not include collections on account of 
state unemployment compensation taxes or contri- 
butions. When these taxes are included state and 
local totals become $6,651 million. State and local 
taxes for 1936 were slightly larger than those for 
1929 and were exceeded only by the total for 1930. 

The Conference Board’s new study, “Cost of Gov- 
ernment in the United States, 1935-1937,” also shows 
that on a per capita basis state and local tax col- 
lections for 1936 were $51.54 as compared with 
$48.50 for 1935 and $52.92 for 1929. The per capita 
for each geographic division of the country was 
larger for 1936 than for 1935. 

The three middle Atlantic states collected $2,034 
million or more than 30% of all state and local tax 
revenue for 1936. New York ranked first with a 
total of $1,196 million or 18% of the combined total 
for all states. New York also ranked first in per 
capita state and local collections with $92.46. Penn- 
sylvania ranked second in total state and local col- 
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lections with $489 million, but on a per capita basis 
taxes in Pennsylvania were below the average for 
the United States. New Jersey ranked second in per 
capita taxes with $80.55. 


Increase in Million Dollar Income Class 


Twenty more persons reported net income of 
$1,000,000 or more for the tax year 1936 than in the 
preceding year, the Treasury Department recently 
announced. “The number of such returns increased 
from 41 in 1935 to 61 in 1937. The 61 ‘millionaires’ 
in 1936 reported total net income of $88,222,000 and 
paid taxes of $62,548,000, while the 41 ‘millionaires’ 
in 1935 reported total net income of $64,510,000 and 
paid total income taxes of $36,208,000.” 


Indirect Taxes on Nine Staple Products 


A study just completed by Northwestern National 
Life Insurance Company calculates the accumula- 
tion of indirect taxes on nine staple products, as fol- 
lows: Shoes, 9.7 per cent (of retail price) ; silk knit 
goods, 11.1 per cent of retail price; cotton ready-to- 
wear materials, 10.9 per cent; woolen garments, 11.6 
per cent; flour, 5.7 per cent; bread, 7 per cent; beef, 
8.2 per cent: : pork, 8.2 per cent; sugar, 18.6 per cent. 

Principal taxes contributing to the figures in the 
estimates are the grower’s realty taxes, gasoline 
taxes and licenses on motor trucks used for deliver- 
ies in various steps of getting the product from the 
original producer to the consumer; the nine per cent 
tax element in railroad freight rates; realty taxes on 
property occupied by manufacturers, brokers, job- 
bers, wholesalers and retailers; import duties; li- 
censes and franchises; excise taxes, and employers’ 
contributions to social security, unemployment and 
old age pensions. Income and excess profits taxes, 
and other taxes difficult to pass on in selling prices 
were excluded from the calculations. 

Recognizing that the farmer or the business man 
may sell at a loss temporarily, due to various con- 
ditions, the study emphasizes that in the long run, 
selling prices must cover all costs which have ac- 
cumulated in the product. Even in the case of a 
farm product whose current price depends largely 
on world market conditions, continued sales at a 
loss build up a pressure which results in readjust- 
ment of protective tariffs, or other changes in recog- 
nition of the fact that the American farmer must 
receive average prices which cover his costs of pro- 
duction plus a living margin. And his taxes are 
obviously as much a part of his costs as are his seed 
or his hired help. 


STEP-BY-STEP ACCUMULATION OF TAX COSTS 
Figures are estimated in cents per dollar of retail price. 
Cotton 


Materials 


Woolen Ready Silk 

Producer or Gar. to Knit 
Distributing Agent Flour Bread Beef Pork Sugar ments Wear Goods Shoes 
Producer of raw materials... 2.4 3.0 36 3.6 2.7 31 31 2.7 23 
Country buyer or importer.... .2 6 6128 28 26 33 22 

BNE Societe a a R | a E l a 


Mfgrs. agent, 
wholesaler, or jobber...... a 3 i P J 
A ee Bj BS: i2 t& a a 23 23 23 


PUN) hse tesla 5.7 7.0 82 82 186 116 109 11.1 9.7 


Processor of raw material...... 2.0 Zl 27 23 2h 24 
32 ¢27 ay 


*Mainly import duty. Roughly half of the family sugar consumption in the United 
States is imported. 
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Public Finance of the USSR 

(Continued from page 594) 
try USSR, which just received a new charter, is en- 
trusted with the deliveries of cattle, milk and butter 
and with contractation of sugarbeet, tobacco, veg- 
etables and hops.** 


Tractor Stations’ Collection 


A considerable collection of grain in kind is 
achieved also through the enactment that the State 
Tractor Stations (most tractors and combines in the 
country are kept by them) are receiving in kind the 
remuneration for doing agricultural work for the 
rural population. This remuneration depends on the 
type of work done and the ultimate harvest. For 
instance, if the harvest amounted to 700 kilograms 
of grain per hectare the remuneration in favor of 
the station will amount to 70 kilograms for spring 
ploughing, to 12 kilograms for sowing, to 7 per 
cent of grain threshed by station’s threshing ma- 
chines and to 9 per cent of grain collected and 
threshed by station’s combines.** Since the popu- 
lation does not possess tractors or combines and the 
price for the services of the Stations is very high, 
this system of grain collection amounts to a hidden 
tax. 


(b) The Garnts Tax 


The government levies also the so-called garnts 
tax in kind which consists in a retention of from 9 
to 15 per cent of grain, rice, legumes and oil seeds 
when they are brought for processing to a mill as 
“payment” for processing.** The quantities retained 
must be transferred to the Zagotzerno, which pays 
for it at prices for compulsory deliveries (see 
above),—the money being divided between the mills 
and local administrative bodies (the participation 
of the latter is done with a view to stimulating their 
zeal in collection of the garnts tax). All mills re- 
ceive definite assignments for the collection of the 
tax. 

To avoid this tax the population began to grind 
grain by hand secretly at home. This being illegal, 
the Prosecutor (Attorney General) of USSR or- 
dered on February 19, 1935 severe prosecution of 
such cases. A renewed drastic order was passed by 
him on August 20, 1937, since “widespread clandes- 
tine grinding and irregularities with the garnts tax 
were revealed in many parts of the country.” For 
embezzlement of the collected quantities the direc- 
tors and managers of the mills are held responsible 
as for destruction of “socialist property” under the 
law of August 7, 1932,37 which permits capital pun- 
ishment in extreme cases. 





% Law of May 5, 1938 (S. P. 1938, No. 22, Art. 141). 

®S. Z. 1937, No. 21, Art. 78; No. 54, Art. 230; No. 26, Art. 109 
and No. 40, Art. 169. Cf. FKB 1938, No. 8/9, p. 6. 

% The new law concerning the garnts tax of July 23, 1937 
(S. Z. 1937, No. 47, Art. 190) and FKB 1935, No. 10, p. 47 and 
No. 29, p. 28; 1936, No. 13, p. 19 and No. 25/26, p. 30. For in- 
dividual peasants the tax is 10 per cent and for kulaks (well-to-do 
peasants) 25 per cent higher. In the future the rates of tax for 
rye and wheat will be decided by the Council of Commissars 
USSR and for other crops by the Committee of Supplies attached 
to the Council of Commissars. 

7S. Z. 1932, No. 62, Art. 360. The Prosecutor’s (attorney gen- 
eral’s) order of August 20, 1937, is reprinted in FKB 1937, No. 
32/33, p. 30. 
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(c) Deliveries of Cotton and other Industrial Crops 

With reference to such agricultural products 
which have an industrial application, as cotton, flax, 
hemp, tobacco, sugarbeet, castor oil seeds, kenaf, 
mustard seeds, soy beans, etc., where the total 
produce is expected to be delivered to state factories, 
a system of “contractation” (contracts for delivery) 
is applied. This amounts, in substance, to a tax 
measure, however, since no outside marketing of 
these articles is permitted and the non-fulfilment of 
contracts entails heavy responsibility and criminal 
prosecution.*® 

Each year the Government prescribes a definite 
plan of contracting each crop for every district. The 
local administration then contracts (applying con- 
siderable pressure) with the collective farms or in- 
dividual peasants for a definite delivery of the crop 
per each acre. The price paid normally is low (par- 
ticularly for individual peasants who by law must 
be paid less); for instance, for cotton, only 1150 
rubles per metric ton (2205 Tbs. ), and 75 rubles per 
100 kilograms (220 Ibs.) of linseed and 100 rubles 
for 100 kilograms of gray poppy seed. The price is 
considerably increased, however, as soon as the pro- 
ducers supply above the plan. By this means the 
Government is able to stimulate vigorously the total 
supply and the zeal of producers. ‘Particularly high 
premiums are paid for quantities of sugarbeet deliv- 
ered above the contracted amount, e. g., where the 
contract provides for a delivery of 140- 170 centners 
(about 15 long tons) per hectare (2.47 acres), any 
delivery above 140 centners receives a premium of 
200 per cent of the regular delivery price; for de- 
livery over 170 centners per hectare a premium of 
400 per cent of the regular price is given.*® Simi- 
larly for flax and hemp,*® tobacco,*? etc. 

Such a system of remuneration implies, naturally, 
that any normal delivery is considerably underpaid. 
Unfortunately, the agents of the government have in 
their turn applied too great a zeal by demanding 
abnormally high per acre quantities. As a result, 
“the per acre productivity and the contractation of 
flax and hemp are absolutely unsatisfactory,” de- 
clare the Government and the Central Committee 
of Communist Party in their decision of March 22, 
1938.47 “The collective peasants were unable to get 
full advantage of premiums and became less inter- 
ested in production.” Consequently, the new law 
increased the delivery prices and made the premiums 
(100-400 per cent of “normal” price) more flexible. 

Enforcement of Deliveries 

All deliveries in kind require an enormous appa- 
ratus and severe regulation. As a rule, all quanti- 
ties produced must “be surrendered to the Govern- 
ment irrespective of the amount contracted.*? For 
instance, retention of any quantity of cotton for own 





%S. Z. 1935, No. 51, Art. 422. 

399 S. Z. 1937, No. 21, Art. 81. The normal contract for sugarbeet 
deliveries is reprinted in FKB 1935, No. 10, p. 44. It provides 
for total delivery of all sugarbeet produced and promises special 
progressive cash premiums to the chairman of the collective farm 
and to the foremen for surplus deliveries. Thus profit motive is 
eliminated and replaced by an appeal to greediness. 

# See the new law of March 22, 1938 (Pravda, March 23 and 24, 
1938). 

“1S. P. 1938, No. 23, Art. 150. 

# Preamble to the law of March 22, 1938 (Pravda, March 23, 
1938). 

43 Sobr. Uzak. RSFSR 1934, No. 41, Art. 2 
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needs or for sale by an individual peasant is punish- 
able by Art. 131 of the Criminal Code; leaders of 
collectiv e farms are punishable in such cases accord- 
ing to Art. 109 (imprisonment up to three years) or 
Art. 111 (as neglect of duty by an official) or in case 
of wilful embezzlement or concealment may be 
prosecuted according to the law of August 7, 1932 
(cf. note 37) with the concurrence of the local state’s 
attorney. Kulaks who will dare not to surrender the 
quantities of cotton prescribed to them by the plan 
are to be prosecuted according to Part 3 of Art. 61 
of the Criminal Code or in particularly malicious 
cases according to the law of August 7, 1932 (capi- 
tal punishment is threatened). 


C. Taxation of Agriculture 
(a) Agricultural Tax (Individuals) 


The system of collection of the agricultural tax 
has changed constantly.“ Taxpayers are divided 
into two groups: (a) households of collective farmers 
and (b) households of individual peasants. It should 
be noted that at the present time 93 per cent of all 
peasants (representing 99 per cent of arable area 
and 19,000,000 households) are united into about 
250,000 collective farms (kolkhozes) where all pro- 
duction and distribution is done on collective lines. 
Collective farmers may own a dwelling with a small 
(usually not more than an acre) adjoining parcel of 
land, one cow, two calves, one sow with litter, up to 
10 sheep and goats, fowl, rabbits and up to 20 bee- 
hives; all other cattle, horses, machinery, etc., is 
owned by the collective in common; all production 
is done by, and the proceeds are divided among, 
the members of the collective farm according to the 
work done by each of them.* 

Collective farms and their members enjoy great 
privileges in matters of taxation and in the general 
policy of the government in comparison with in- 
dividual peasants who are doomed in their existence 
and are rapidly disappearing. It is the aim of the 
Communist government to eliminate gradually in- 
dividual (independent) peasants and to force all 
agricultural population into collective farms. 

Collective farmers who have no separate (outside 
of their collective farm) incomes are free from agri- 
cultural tax (the collective farm is taxed by an in- 
come tax; see below) ; those who have some separate 
agricultural incomes pay from 10 to 50 rubles a 
year per household (all households belonging to the 

same collective farm pay the same rate) according 
to special rules issued by the legislation of the Re- 
publics: those who have in addition some incomes 
looms non-cooperated artisan occupation the afore- 
mentioned rate is increased by 40-80 per cent. A 
reduction is made for households having three or 
more dependants. Wages received by collective 
farmers are taxed only in the income tax. Entirely 
free from the agricultural tax are households who 





Still partly in force: S. Z. 1934, No. 30, Art. 231b; No. 45, Art. 
353; 1935, No. 30, Art. 232 and 237 and 1936, No. 40, Art. 340. Recent 
change: S. Z. 1937, No. 51, Art. 216 and Regulation of September 
25, 1937 (FKB 1937, No. 28) and of May 26, 1938 (FKB 1938, 
No. 17). Sobr. Uzak. RSFSR 1936, No. 17, Art. 114. With ref- 
erence to the agricultural plan for 1938 see Russ. Econ. Notes, 
March 15, 1938, No. 361, p. 9. 

* Collective farm legislation adopted on February 17, 1935 
(Izvestia, February 18, 1935). Cf. Russ. Econ. Notes, April 15, 
1935, No. 294, 
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have as members “heroes of the Soviet Union,” per- 
sons decorated with Soviet decorations and “heroes 
of labor,”’*® invalids of war and invalids of labor; 
free from tax are families of village activists (pro- 
communist workers) who suffered from the kulaks 
or in fight for socialism and families of foresters 
killed in protection of state property. 


Individual Peasants 


Individual peasants are taxed much more heavily. 
Their income is computed separately for each of the 
following items: tillage, meadows, cattle, orchards 
and artisan work. For each of these items special 
“norms” of assessment are prescribed for each dis- 
trict (e.g., in RSFSR the average income from tilled 
land is held to be equal to 80 rubles per hectare a 
year; from a horse, 120 rubles; from a cow, 105 
rubles, etc.). The total of these items is taxed pro- 
gressively: for households with a yearly income up 
to 100 rubles, 15 rubles; 201 rubles, 32 rubles; 401 
rubles, 66 rubles; ; 800 rubles, 196 rubles; above 3000 
rubles, 1200 rubles plus 55 per cent for sums above 
3000 rubles. Consequently, an individual peasant 
household with a yearly income of $80 pays 16 per 
cent agricultural tax and with an income of $600 
pays 40 per cent tax. Individual peasants must at 
any rate pay not less than 25 per cent more than 
collective peasants—wages are not included—and 
pay an income tax (see below). There are reduc- 
tions for dependants but only 10 and 20 per cent, 
instead of 20 and 30 as for members of collective 
farms (see above). In case a household wilfully 
does not till the planned (prescribed) area of acreage 
or does not fulfil compulsory deliveries the agri- 
cultural tax for it is doubled. Households of indi- 
vidual peasants having persons decorated with 
Soviet decorations receive only a 20 rubles reduction 
in tax. Peasants (kulaks) having non-manual in- 
comes (hiring labor, selling, etc.) have to be entered 
in a separate list and are assessed on their actual 
income individually. 

Since collective farmers do not own horses in- 
dividually, a “speculation” arose among individual 
peasants who rented their horses; consequently, 
since April 25, 1938, a special tax on horses belong- 
ing to individual peasants is proclaimed.** It should 
be noted that in case a peasant belonging to a collec- 
tive farm wants to use a horse for his private needs 
he has to get permission from the collective and 
must pay for the use of the horse (he owns it only 
collectively !) from 10 to 25 copecs for each kilometer 





4 There are many kinds of decorations in the Soviet Union 
bestowed for military, civil or labor achievements. A decoration 
gives great privileges: immediate monthly pension; free, both 
ways, travel on railroads once a year and free use of all street- 
cars everywhere; freedom (up to 6000 rubles bracket) or reduc- 
tion in taxes; considerable reduction in house rentals for 
themselves, their widows and family. (See S. Z. 1936, No. 24, 
Art. 220b). Decorated persons are free from the cult-tax and 
self-taxation (see below). 

4 Ratified August 14, 1938. The tax is 400 or 500 rubles for the 
first horse and 700 or 800 rubles ($160) for the second or more 
horses a year according to district; if the owner joins a collective 
farm before October 15, 1938, (4. e. gives the horse away to be 
collective) the tax is remitted, but selling the horse does not alter 
the tax liability; killing a horse entails punishment up to three 
years in prison. In 1934 a law was passed prescribing registration 
of all horses in the Soviet Union: each horse had to receive a ‘‘pass- 
port’’ (this expression is used in the law) for which a fee of one 
ruble is charged and all dealings with horses must be registered 
and the number of horses reported (S. Z. 1934, No. 62, Art. 447). 
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(0.62 mile) or from 1 to 2 rubles per 0.1 hectare 
Y% of an acre) for work at the parcel of land ad- 
joining his house. No payment should be demanded 
for transportation to a hospital or for doctor’s call 
or for procuring fuel or for fulfilling compulsory 
deliveries.** Socialism is strict! 

Delinquency in the payment of the agricultural 
tax entails a penalty of 0.1 per cent per day (1 per 
cent per day for kulaks; cf. note 74). Twenty-five 
per cent of all collection of the agricultural tax in 
RSFSR, USSR and BSSR is applied in favor of the 
republican and local budgets (the latter receive not 
less than 10 per cent of collection within their boun- 
daries). 

The total yield of the agricultural tax amounted 
in the budget for 1937 to 650 million rubles. 


(b) Agricultural Tax (Collective Farms) 


The Agricultural Tax (collective farms) is now 
replaced by an income tax on collective farms pay- 
able in cash. Not later than February 10, each 
farm submits a full return of all its income from 
agriculture, livestock, beekeeping, industrial under- 
takings and other money receipts. The value of 
compulsory deliveries is taken at amounts received 
and the value of other produce is reckoned at official 
prices for compulsory deliveries. The rate of the 
tax is 3 per cent of total gross income for normal 
collective farms and 4 per cent for associations for 
joint use of land. The total yield from the income 
tax on collective farms amounted in the budget for 
1937 to 530 million rubles. 


(c) Self-Taxation 


The population in rural districts (and in summer 
resorts, but not in industrial districts) is liable to a 
local tax called “self-taxation” (samooblozheniye ).°° 
A general meeting of village electors may decide 
upon measures of local improvement (roads, schools, 
bridges, libraries, etc.) in addition to regular ex- 
penditures and may order raising the necessary 
funds by “self-taxation.” The decision needs ap- 
proval of the village soviet and the raion executive 
committee. The yearly rate of the tax may not ex- 
ceed: (1) for households of members of collective 
farms, and workmen, employees, cooperated arti- 
sans, permanently residing in the _ locality,—20 
rubles; (2) individual peasants who have no cattle 
or tillage, non-codperated artisans and liberal pro- 
fessions,—40 rubles; (3) individual peasants, having 
tillage or cattle——75 rubles; (4) kulaks and non- 
working people,—150 rubles. 


(d) Tax on Soviet Farms 
The Tax on Soviet farms (Nalog s Sovkhozov), 
1. €., a one per cent turnover tax on governmentally 


owned farms was abolished recently. The yield in 
the budget for 1937 amounted to 46 million rubles. 


D. The Cult Tax 


The tax for housing and cultural development in 
cities and rural districts (usually called cult tax) was 





4 Order of Moscow Regional Soviet of June 5, 1935 (FKB 1935, 
No. 20, p. 48). 

* Law of July 20, 1936 (S. Z. 1936, No. 40, Art. 339 and Regu- 
lation of January 25, 1938 (FKB 1938, No. 3/4, p. 10). 


5° S. Z. 1937, No. 60, Art. 258. Cf. Russ. Econ. Notes, October 
30, 1937, No. 353, p. 4. 
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originally introduced as a temporary measure, but 
it has been continually prolonged.** It provides 
funds for housing and cultural development. 

The law divides taxpayers into two categories: 
(a) the population engaged in agriculture and (b) 
the non-agricultural population. 


(a) The Cult Tax (Rural Population) 


The cult tax for the rural population is levied 
from households of collective farms and households 
of individual peasants. There is the usual (class) 
discrimination against the latter. Households of 
collective farms having no separate private sources 
of income (for instance, an orchard or grown-up 
cattle or any non-agricultural income) pay from 5 
to 10 rubles a year, provided they own not more 
than two sheep, or a goat or a sow, and fowl. Other 
households of collective farms pay from 10 to 40 
rubles a year. Within these limits the Republics 
and their subdivisions prescribe a definite rate of 
cult tax for each village, all households within a 
village or collective farm paying the same rate of 
the first (5-10 rubles) or of the second (10-40 rubles) 
category. 

Households of individual peasants pay a much 
higher tax (not less than 25 per cent higher, in any 
case). Those households which have no draught 
cattle or other non-agricultural incomes pay, as cult 
tax, from 75 to 100 per cent of the amount of the 
agricultural tax for the preceding year; those having 
draught cattle or separate income, liable to the agri- 
cultural tax, pay, as cult tax, from 100 to 175 per cent 
of agricultural tax (see above) for the preceding 
year. Within these limits the Republics and their 
subdivisions prescribe definite rates for each village, 
all households within a village paying the same rate 
of the first or second category. Kulaks pay as cult 
tax 200 per cent of the amount of the agricultural 
tax, with no rebates or exemptions. For all other 
groups there are the same exemptions, rebates and 
penalties as in the agricultural tax. 


(b) The Cult Tax (Non-Agricultural Population)** 

Population living in rural districts but not en- 
gaged in agriculture and all population in the cities, 
including foreigners (with reference to their in- 
comes within USSR), is subject to the cult tax for 
city population. In substance, it is a progressive 
income tax with different rate structures according 
to the class standing of the taxpayer. 

For laborers and employees the tax rises slowly 
from 1 ruble 10 copecs a month for a monthly wage 
of above 140 to 145 rubles, to 6 rubles 65 copecs for 
a monthly wage of 295 to 300 rubles till it reaches 
the rate of 16 rubles 75 copecs for a monthly wage 
of 590 to 600 rubles. Wages above 600 rubles pay 
2.8 per cent. For wage-earners there is a family al- 
lowance of 25 per cent in case of 4 dependants; 30 
per cent in case of 5 dependants and 40 per cent in 
case of 6 or more dependents. The cult tax for 
laborers and employees is deducted monthly from 
their wages. Wages below 140 rubles a month are 
exempt. 


51S, Z. 1934, No. 5, Art. 38; 1935, No. 4, Art. 31; 1936, No. 2, 
Art. 18; No. 18, Art. 153 and No. 40, Art. 342 and 1937, No. 19, 
Art. 72; New Regulation of January 17, 1938 for the rural popu- 
lation (FKB, 1938, No. 3/4, p. 15). 

52 Regulation in FKB 1936, No. 10, p. 5; 1937, No. 1, p. 11 and 
No. 32/33, p. 13; S. Z. 1937, No. 19, Art. 72. 
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Others than wage-earners pay the cult tax accord- 
ing to their standing: first category includes liberal 
professions (authors, doctors, inventors, etc.) ; sec- 
ond category, codperated artisans; third category, 
artisans exploiting labor, small traders, clergymen 
and other citizens living on non-work incomes. The 
tax is levied for these groups once a year on the 
total income received in the preceding year and there 
is no minimum exemption from taxation and no family 
allowance for them. The rates of the tax are: 


Percentage of tax to the yearly income 


Yearly income First Second Third 
in rubles category category category 
Up to 1200 ...... ace: bp acca e 229 9.0 
Over 1200 to 1500........... 1.75 2.75 11.0 
Over 1500 to 2400 ...... > 2D 3.25 13.0 
Over 2400 to 4200........... 245 4.00 16.0 
Over 4200 to 6000........... 3.00 4.50 18.0 
Ower GOO «ccc cecescccsese 325 6.00 24.0 


Since there is in addition an income tax (see be- 
low) in favor of local budgets taxation of non-wage- 
earner group is extremely high. 

The proceeds from the cult tax are divided: 50 per 
cent of total collection from the city population is 
given to the Republican and local budgets of RSFSR, 
USSR, BSSR, Azerbeidzhan SSR, Georgian SSR, 
Armenian SSR and Uzbek SSR and 100 per cent 
in other Republics; 100 per cent of all collection 
from the rural population is given to the Republican 
and local budgets. The total collection of the cult 
tax in the budget for 1937 amounted to 1465 million 
rubles from city population and 530 million rubles 
from rural population. 


E. Taxation of Socialized Undertakings 


(a) Compulsory Dividends and the Income Tax of 
State Undertakings 


According to the law of February 17, 1934,°* all 
governmentally owned industrial, agricultural, 
transport, trade, etc., undertakings which are man- 
aged on commercial principles are divided into two 
groups: (1) those whose yearly financial plans do 
not provide for further capital investment or for an 
increase in working capital; they must pay to the 
Treasury 81 per cent of their net profit as compul- 
sory dividend; (2) those undertakings whose yearly 
financial plans provide for an increase of capital or 
for further investment, pay to the Treasury such 
percentage of their profits, as is adopted in their 
approved (by the proper authorities) financial plans, 
but not less than 10 per cent and not more than 81 
per cent of net profit. Payment of these sums of 
dividend includes the (would be) income tax (which, 
according to a general enactment,** should amount 





53 Legislation changed frequently: S. Z. 1931, No. 57, Art. 367 
and No. 70, Art. 471; 1932, No. 53, Art. 321; 1934, No. 11, Art. 67 
and No. 71, Art. 47b. Cf. Belkin, G. A., Ozlozheniye Pribyli 
Predpriyatiy Obobshchestvlennogo Khoziastva, 2 ed., Moscow, 
1934, 

54S. Z. 1931, No. 54, Art. 350; 1933, No. 43, Art. 253; 1936 No. 
13, Art. 114 (the rate was 20 per cent) and 1937, No. 59, Art. 250 
(the rate raised to 31 per cent). Commercial or industrial under- 
takings of public organizations (Red Cross, etc.) pay the income 
tax on the same lines as all other state undertakings (S. Z. 1937, 
No. 37, Art. 152; FKB 1937, No. 18, p. 8 and 29/30, p. 5). So- 
cialized barber shops will pay into the Treasury only 10 per 
cent of their profits according to a new rule (FKB 1937, No. 16, 
p. 23 and 25), the rest being applied to improvement of the 
barber industry which was found recently to be absolutely in- 


adequate and in poor condition (decision of Commissars RSFSR 
of July 20, 1936). 
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to 31 per cent). The State Bank and other govern- 
mentally owned banks pay to the Treasury 50 per 
cent of their net profits, which includes the income 
tax. 

The payment of all these dividends is done every 
quarter to the extent of 85 per cent of the planned 
amounts due and a final readjustment is made at the 
end of the year when the final report for the whole 
year will be ready (not later than 20 or 27 days after 
the end of the year). Any delay in the quarterly or 
yearly payments entails a fine, disciplinary prosecu- 
tion and a penalty of 0.05 per cent per day.®® 


The Director’s Fund 


With a view to stimulating the interest of the 
directors and of the personnel of governmentally 
owned undertakings and in order to increase profit- 
ableness of such undertakings a special device is 
introduced. The directors of all factories, mills, 
transportation, trade undertakings, etc., receive a 
special “director’s fund,” °* which is made up from 
the following sources: (1) 4 per cent of net profit 
of the undertaking so far as it conforms to the 
planned (approved) amount of profit; (2) 50 per 
cent of any surplus of profit above the planned 
amount. The director’s fund is spent, with the ap- 
proval of the respective Commissar or according to 
rules prescribed by him, at the order of the director 
for the following needs: (1) for better housing of 
workmen and of other employees; (2) for improv- 
ing factory’s clubs, lunch-rooms, nurseries, etc.; (3) 
for premiums to those employees who have particu- 
larly distinguished themselves; (4) for additional 
capital outlays; (5) for further rationalization and 
technical propaganda (instruction). The plan of 
spending the fund must be authorized by the direc- 


tor with the concurrence of the factory committee 
of the trade union. 


In those undertakings which do not provide for 
any net profit the director’s fund is made up: (1) by 
allocating 3 per cent of the saving derived from the 
planned (prescribed) reduction in cost and (2) by 
allocating 50 per cent of reduction in the cost of 
production below the planned cost. In public utili- 
ties the director’s fund is made up from 2 per cent 
of planned profit and from 50 per cent of surplus 
above planned profit. In shops and restaurants: 4 
per cent and 65 per cent respectively. 


Registration and Reports 


All socialized undertakings liable to any tax must 
every three years register themselves at the nearest 
finance bureau and file an application in duplicate 
on a specially prescribed form.**? After proper veri- 
fication the lists of registered undertakings are com- 
pared with the lists of clients registered at the State 
Bank in order to prevent evasion. 


All socialized undertakings must prepare monthly 
and yearly reports and balance sheets according to 


53S, Z. 1937, No. 60, Arts. 259 and 260. 

%S. Z. 1936, No. 20, Art. 169; Regulation: S. Z. 1937, No. 3, 
Art. 5. For undertakings which provide for no net profit: S. Z. 
1936, No. 20, Art. 170; river transportation: S. Z. 1936, No. 62, 
Art. 457; railroads, public utilities, etc.: S. Z. 1937, No. 11, Art. 35. 

stRegulation of Commissar of Finance USSR of December 20, 
1937, (FKB 1938, No. 1/2, p. 4) and his Order of December 26, 
1937 (FKB 1938, No. 1/2, p. 9). 
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detailed rules;** the proper authorities of the Fi- 
nance Commissariat have the right to protest within 
10 days against any report or balance sheet; in case 
of non-compliance with the protest within 10 days 
the conflict is submitted for final action to the Coun- 
cil of Commissars or (for locally administered un- 
dertakings) to the Executive Committee of the local 
Soviet. 

Socialized undertakings (except those governmen- 
tally owned undertakings which pay their income 
tax in the compulsory dividend, as stated before) 
and public organizations having trading or indus- 
trial establishments of their own (barber shops, 
public baths, etc.) pay an income tax of 31 per cent on 
profit derived from such establishments, except (of- 
ficially organized) industrial codperatives (so-called 
artels of artisans) and cooperatives of invalids. 
These cooperatives pay a graduated income tax ac- 
cording to the profitableness of their enterprise,*® 
viz., 


Where the profit in percent of 


The rate of the 
total cost of their production is: 


tax from profit is: 
Not more than 25 per cent 
Above 25 per cent but not more than 
35 per cent 35 percent 
Above 35 per cent 35 percent of 
amount of profit 
equal to 35 per 
cent of cost of 
production and 
60 per cent of 
the remainder. 

Collective farms engaged (in addition to their ag- 
ricultural production) in handicraft production pay 
on this part of their net income 23.5 per cent tax. 
For consumers’ coéperatives © the tax is 20 per cent 
of income. 

The proceeds from the tax go to the budget of 
the Union, of the Republic or of the local body ac- 
cording to subordination of the undertaking to the 
respective authority. 


23.5 per cent 


(b) Tax on Non-Merchandise Operations 


Tax on non-merchandise operations (in Russian: 
s netovarnykh operatsiy,—just as clumsy) is a tax on 
the turnover of socialized undertakings,® such as (1) 
tailoring, etc., from the material supplied by the cus- 
tomer; (2) repairing, mending; (3) taxicabs and 
horsedrawn vehicles, etc.; (4) photographies, barber 
shops, laundries, etc. For such undertakings en- 
gaged in work at the order of the customers in the 
printing, painting and leather branches—the tax is 





58S. Z. 1936, No. 42, Art. 359. Yearly balance sheets and profits 
and losses accounts are published in special publications of the 
respective departments or in the Hkonomicheskaya Zhizn. In 
order to fight against the tendency of writing off too small 
amounts of wear and tear and depreciation (which endangered 
future financial stability of a factory and exaggerated the real 
profits) strict rules have been issued by the Council of Com- 
missars USSR on January 8, 1938 (Jzvestia, January 9, 1938, cf. 
Russ. Econ. Notes, February 28, 1938, No. 360, p. 9). This prob- 
lem presents again great administrative difficulties of a socialized 
economy. 

89S. Z. 1936, No. 13, Art. 114 and 1937, No. 59, Art. 250. These 
coéperatives received certain privileges and tax reductions for 
the production of articles of mass and household consumption 
(shirpotreb) on condition of lowering prices charged by them 
for their produce or services (S. Z. 1936, No. 7, Art. 63). 

* They remain only in rural districts; in the cities they were 
abolished by the law of September 29, 1935 (S. Z. 1935, No. 52, 
Arts. 427 and 428) and replaced by governmentally owned and 
operated shops. 

% S. Z. 1931, No. 49, Art. 325. FKB 1938, No. 1/2, p. 9 
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5 per cent, in other branches, 10 per cent; repairing 
and mending, 10 per cent; taxicabs, etc.—5 per cent; 
photographies, etc., 10 per cent of price charged for 
their services. The prices charged by them are reg- 
ulated but actually there is a great diversity of prices 
in different official shops even in the same city. 

Special governmental broker trading agencies 
serving as middlemen in the buying and selling of 
goods between state undertakings, codperatives, etc., 
pay a 10 per cent “non-merchandise operations” tax 
on their commission (brokerage) charges and be- 
sides are liable to the income tax (compulsory divi- 
dend), as all state undertakings. 


Private shops of artisans do not come under the 
regime of this tax and are subject to special taxes 
(see below). Total yield from this tax (390 million 


rubles in the budget for 1937) goes to republican 
and local budgets. 


F. Taxation of Private Persons 
and Private Associations 


(a) The Income Tax “ 


The following groups are subject to the income 

tax: (1) workmen, employees, village and city arti- 
sans and other citizens having personal incomes 
within USSR; (2) primary cooperatives, not belong- 
ing to regulated and socialized codperatives ; (3) for- 
eign companies and partnerships admitted to operate 
within USSR with reference to income derived from 
business in USSR. The following are exempt: heroes 
of the Soviet Union, persons decorated by Soviet Gov- 
ernment and heroes of labor with reference to their 
total income from wages and to their other incomes 
from royalties, etc., up to 6000 rubles a year ; members 
of the Army, border-guards and militia (police) with 
reference to their salaries; pensions and scholarships 
up to 200 rubles a month; on the reciprocity, mem- 
bers of foreign diplomatic corps and employees of 
foreign diplomatic and consular service, if they are 
foreigners; foreign citizens, temporarily residing in 
USSR and not having income from sources within 
USSR or who came for some special work and re- 
mained less than 18 months in the country (incomes 
which they may have from buildings, use of land 
and from other property or from exploitation of in- 
dustrial or trade undertakings within USSR are 
liable to tax). Interest and prizes from securi- 
ties issued by the Soviet Government and from de- 
posits in Soviet Banks are wholly exempt from all 
and every tax. Compensation for registered inven- 
tions and technical and managerial improvements up 
to 6000 rubles a year is not taxed. The entire rev- 
enue from the income tax goes into the local budg- 
ets. This is again done in order to stimulate local 
administration in the collection. 





6 A reader in the Vechernaya Moskva of August 13, 1938, com- 
plains that the official tailoring shops in Moscow charge for 
making a light (fall season) overcoat out of material supplied 
by the customer such different prices as from 102 to 157 rubles 
($20 to $31) to be ready within 14-25 days. 


68’ Such agencies are a comparatively new creation introduced 
by the law of May 4, 1936 (S. Z. 1936, No. 24, Art. 231). Their 
tax liability is defined in FKB 1937, No. 8/9, p. 8. 


4S. Z. 1934, No. 27, Art. 211b; No. 30, Art. 249 and 1935, No. 4, 
Art. 30 and the Regulation of March 10, 1936 (FKB 1936, No. 10, 
p. 10 and 1938 No. 1/2, p. 10). 
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Taxing Workmen and Employees 


Workmen and employees with monthly wages be- 
low 150 rubles ($30) in Moscow and in some other 
places, and 140 rubles elsewhere are exempt. The 

rates of the tax rise gradually from 90 copecs a 
month for monthly wages not exceeding 145 rubles, 
to 3 rubles for wages of 240 rubles, to 5 rubles for 
wages of 300 rubles and to 19 rubles 60 copecs for 
wages of 600 rubles. On wages exceeding 600 rubles 
a month the rate is 3.3 per cent. The tax is reduced 
by 25, 30 and 40 per cent respectively for four, five 
or more dependants. Persons employed in several 
places pay the tax at each place separately, but the 
personal exemption (i.e., 150 or 140 rubles a month) 
is given only once at the place of their chief em- 
ployment. The tax is deducted from wages by the 
employer. 

Scholarships in excess of 200 rubles a month, sala- 
ries of candidates for professorial positions, literary 
honorariums without a contract, income of regis- 
tered codperative village and city artisans working 
in common shops and of members of productive co- 
Operatives with reference to production surrendered 
by them to a registered codperative (artel) and emol- 
uments of attorneys paid to them by the official col- 
lective of legal advice are liable to the income tax at 
the same rates as for workmen and employees. Lit- 
erary honorariums without a contract or from an 
additional office of less than 140 rubles a month are 
taxed at 0.4 per cent. Any person having an income 
of over 800 rubles a year, in addition to his wages, 
must file a return. 


Taxing Non-Toiling Population 


Other taxpayers are divided into three categories, 
namely, first category: persons receiving by con- 
tract income from literary work, art, copyright, in- 
ventions, technical and managerial improvements ; 
second category: cooperated village and city arti- 
sans ; non-codperated artisans not using hired labor; 
doctors, dentists, nurses, etc., in private practice; 
persons receiving income from patents for their own 
inventions, or from non-labor contracts, leases of 
houses, rooms, etc.; third category: non- cooperated 
artisans using hired labor ; persons engaged in petty 
trade; ® clergymen; other people receiving non-la- 
bor income; foreign companies and partnerships.© 
Rates of the income tax applicable to these three 
categories of taxpayers are highly progressive, as 


may be seen from the following excerpt of the table 
of rates: 


Amount of ———__———— Amount of tax : ———_—_—_______ 
yearly income First Second Third 
in rubles category category category 
Up to 1,000 1 per cent 2.5 per cent 5 per cent 
2,060 25 fF. 73%. 160 r. 
4,000 58r. 305 r. 660 r. 
10,000 875 r. 1,825 r. 3,580 r. 
20,009 3,975 r. 5,875 r. 10,930 r. 
24,000 5,495 r. 7,758 fe 14,210 r. 
Above 24,000 additional 38 additional 50 additional 87 
per cent per cent per cent 





% Private persons may trade only in a few kinds of commod- 
ities enumerated in a special list, namely, shoe cream, toys, 
simple haberdashery and ironware, fruits, nuts, candies, berries, 
milk products, used garments and used footwear. They are 
liable to a sales tax of 15 per cent and must be registered. The 
same rate is applied to owners of merry-go-rounds, swings, etc. 
(15 per cent of entrance fee). Order of Commissar of Finance 
RSFSR of July 20, 1935 (FKB 1935, No. 24, p. 1). 
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The rates of the tax on persons engaged in petty 
trade, on artisans of the third category, 1. e., hiring 
labor, (and on foreign companies and partnerships: 
cf. below) are 150 per cent of the regular rates of 
the third category but in no case should the tax 
exceed 95 per cent. The law of December 17, 1935, 
permitted to some categories of non- -codperated arti- 
sans the sale of their products on certain conditions 
but their income tax was made 150 per cent of the 
rates for persons of the second category.® 


Taxing Artisans 


Taxpayers belonging to the first, second and third 
categories must file tax returns but all cooperated 
artisans belonging to the second category and those 
non-codperated who are engaged in occupations 
mentioned in a special list *° are taxed on the basis 
of fixed norms of income for each occupation, as 
determined by the Commissariat of Finance or by 
the krai (oblast) finance administration in agree- 
ment with the local committee of industrial codper- 
atives. For instance, in Moscow for 1938 a single 
barber (or hairdresser) working at home, without 

a special establishment, having no hired help, and 
wk doing permanent waving, is deemed to have a 
yearly income of 10,800 rubles which makes him li- 
able to a tax of 2,121 rubles, or about 20 per cent. 
The help of members of family will increase this 
rate (progressively !) and generally wife’s help will 
increase the “normal” income by 25 per cent; help 
of other members of the family by 40 per cent: that 
of an apprentice (after first year) by 50 per ‘cent. 
Other single artisans (having no help) are deemed 
to have a yearly income: a hairdresser doing perma- 
nent waving and working alone in a special estab- 
lishment, 43,505 rubles (tax: 17,505 rubles) ; a tailor, 
working on material supplied by customer, 22,000 
rubles (tax: 6,815 rubles) ; a toymaker making toys 
from wood, 10,000 rubles (tax: 1,825 rubles) ; a lock- 
smith repairing locks belonging to customers, 13,000 
rubles (tax: 2,785 rubles); a repairer of watches, 
38,500 rubles (tax: 15,005 rubles).7° 


One can easily visualize the precarious position of 
an artisan in the Soviet Union and the high prices 
he has to charge for his services! Discrimination 
against non-cooperated artisans is done because 


their prices and charges for services are not regu- 
lated. 





6 As to the legal status of foreign firms in USSR see the 
article: ‘‘The Juridical Position of Foreign Firms’’ in the Russ. 
Econ. Notes, November 15, 1935, No. 308 and Stoupnitzky, Status 
International de V U. R. 8S. 8., Paris, 1936. 


8&7 See the table in full in Russ. Econ. Notes, July 15, 1934, No. 
277, p. 4. 


6S. Z. 1936, No. 1, Art. 4. They must be registered and spe- 
cially qualified but many crafts are forbidden to them, e. g., is 
forbidden from own material tailoring, hat-making, leather, seam- 
stress work and production of articles of non-ferrous metals. 


® This list includes the following non-codperated artisans, not 
using hired help: tailors, menders, carpenters, decorators, plumbers, 
barbers, photographers and some others; all other non-coéperated 
artisans, not using hired help, and also hackney coach drivers and 
draymen are taxed according to the actual income received: they 
pay the tax quarterly during the year according to the income 
of the previous year and a recalculation is made at the end of 
the year (S. Z. 1937, No, 18, Art. 64). 


7 Decision of Moscow Finance Board of December 23, 1937 (Vech- 
ernaya Moskva, January 2, 1938); cf. FKB 1936, No. 2, p. 45 and 
No. 11, p. 17. 
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Taxing Foreigners 

Beginning February 1, 1936," foreign trade, in- 
dustrial and other organizations (societies, partner- 
ships, etc.) and individual citizens who possess 
abroad trade, industrial and other kinds of under- 
takings, legally admitted to carry on trade in the 
Soviet Union and having opened for this purpose 
their agencies, branches, etc., (according to S. Z. 1931, 
No. 24, Art. 197) pay (instead of an income or in- 
dustrial tax) a sales tax of 4 per cent on their turn- 
over within the Soviet Union in Soviet currency. 
This tax is levied on the amount of sales by for- 
eigners to Soviet organizations or on the amount of 
freight paid for chartering foreign ships by Soviet 
organizations. Soviet organizations paying money 
to foreigners must retain the tax on each payment, 
irrespective of place of transaction, and must remit 
the retained amount within three days to the State 
Bank informing the local finance authorities. 


Taxing Collectives of Codperated Artisans 
Collectives of artisans and other cooperative or- 
ganizi tions which belong to the system of the All- 
Union (Federal) Industrial Coéperative Council are 
taxed on their profits according to the following 
rates: ‘* 


The percentage of profit 
in relation to the commer- 
cial cost of production: 


Up to 8 per cent 


Rate of income tax 
in per cent of taxable 
profit: 


23.5 per cent 


Over 8 to 12 per cent sig er | aii. 
s 16 on hiinimiene . 
"6" @ ” A ond Seeger 40 = ee 
aaah eae fe eee _ Pees 
ae ne nd mene ".. 
se oe 6s cna ieeae re oF 
ae. i ng iene a eed aie a * * gies 


90 per cent of 
profit over 32 
per cent of cost. 


The idea of this progression of rates is to penalize 
charging high pric es over actual cost of production. 
In general, ‘the prices for commodities produced by 
cooperatives are regulated (prescribed), but great 
and widespread abuses and cheating have been re- 
vealed in this field lately.” 


Penalties for Delinquency 

The law of September 14, 1937, introduced a uni- 
form system of penalties for all delinquencies in 
taxes and in all other payments to the Treasury, 
namely: (1) state undertakings, coéperatives and 
public undertakings and organizations and collec- 
tive farms pay 0.05 per cent per day on the amount 
in delinquency; (2) members of collective farms, 
individual peasants, artisans and other taxpayers 
(except those in item 3) 0.1 per cent per day; (3) 
kulaks and persons taxed in the third category of 
the income tax, 1 per cent per day for any kind of 
delinquency.** An action to recover delinquent taxes 
against collective farms, codperatives and private 
persons must be decided upon by a court within five 
days, provided the tax inspector has sent a warning 





™ Law of February 2, 1936 (S. Z. 1936, No. 5, Art. 41) and 
Regulation of March 5, 1936 (FKB 1936, No. 19/20, p. 10). 

7 Rates for 1937, according to the law of December 17, 1937 
(S. Z. 1938, No. 1, Art. 2 

7 See the indicting circular of the Commissar of Trade USSR of 
April 1, 1938 (reprinted in FKB 1938, No. 17, p. 21). 

4S. Z. 1937, No, 60, Art. 259. FKB 1937, No. 20/21, p. 15. 
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to the delinquent and the latter has not paid within 
10 days.” 





(b) Inheritance Taxation and the Gift Tax 


The taxation of inheritances is organized in form 
of an estate tax. It is levied in favor of local budgets 
according to legislation of the member Republics 
but the rates cannot surpass the limits prescribed 
by the federal law.** In RSFSR the rates are: for 
an estate over 1000, but not over 2000 rubles, the 
rate of the estate (death) tax is 1 per cent (% per 
cent, where the estate is inherited by workmen or 
employees); for an estate of 10,000-40,000 rubles, 
tax: 540 rubles plus 10 per cent on excess over 
10,000 rubles ; for estates of 200,000 to 500,000 rubles 
the tax is 58,540 rubles plus 60 per cent on the excess 
over 200,000 rubles; estates over 500,000 rubles pay 
238,540 rubles plus 90 per cent over 500,000 rubles. 
In case of estates which are inherited by persons 
of the third category in the income tax or who are 
assessed individually in the agricultural tax (see 
above) the rates are much higher, namely, 5 per 
cent for estates of 1000-2000 rubles ; 1100 rubles plus 
20 per cent for estates of 10,000-40,000 rubles ; 62,100 
plus 65 per cent for estates of 200,000-500,000 rubles ; 
257,100 rubles plus 90 per cent for estates over 
500,000 rubles. Estates under 1000 rubles and ordi- 
nary furniture and household articles are exempt. 
Gifts are taxed at half the rates of the estate tax. 
Soviet government bonds and deposits and interest 
in state banks and savings banks are wholly exempt 
from all taxes (including estate and gift taxes) with- 
out limitation and there exists no restriction what- 
ever as to the person or the amount for legacies 
consisting of government bonds or deposits and no 
estate or inheritance tax.77 The amount of bonds 
and deposits is not included in the total amount of 
an estate for tax purposes. Consequently, practi- 
cally only private real estate (buildings) and some 
other visible property left after death is taxed, since 
all other kinds of property are difficult to disclose 
(strict orders exist, however, for informing within 
3 days of all cases of property left). The yield of 
the tax on estates and gifts is insignificant. 


Inheritance Law 


Only property within USSR is liable to tax. Prop- 
erty situated abroad, when inherited by persons living 
in USSR, is not taxed unless a special convention 
with a foreign nation provides differently."* A 
peculiarity of the Soviet inheritance law is that only 
descendants and the spouse and dependants may in- 
herit any property, and other persons cannot be 
named as heirs in a will (except in respect of gov- 
ernment bonds or deposits, as stated above); they 
all share equally (for instance, the widow and 





% Law of April 11, 1937 (S. Z. 1937, No. 30, Art. 120). FKB 1937, 
No. 20/21, p. 61. 

7%S. Z. 1929, No. 8, Art. 78; 1930, No. 49, Art. 511. Sobr. Uzak. 
RSFSR 1929, No. 81, Art. 793 (and No. 85/86); 1930, No. 12, Art. 
159; No. 20, Art. 263; No. 36, Art. 460; 1931, No. 7, Art. 85. 

7S. Z. 1935, No. 5, Art. 43; 1929, No. 17, Art. 140 § 13; 1930, No. 
7, Art. 80 and Sobr. Uzak. RSFSR 1935, No. 11, Art. 111. Depositors 
in State banks may by simple declaration indicate the person (or 
institution) who should inherit sums on deposit in case of their 
death. Exempt are also lottery bonds of the Moscow Soviet. On 
the right of inheritance, in general, see Russ. Econ. Notes, March 
15, 1937, No. 338, p. 6. 

4"S. Z 1933, No. 58, Art. 349 
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grandchild) unless the testator ordered differently 
(minors cannot be deprived of more than one-quar- 
ter of their legal share). A woman with whom a 
man lived as wife has the right to share in the estate 
even if officially he was married to another woman. 
Property acquired by toiling husband and wife dur- 
ing their married life is considered common property, 
but the definite share, if contested, may be ascer- 
tained by a court’s decision. 


G. Minor Taxes and Compulsory Services 


(a) Tax on Theatres and Entertainments 

The tax on theatres in RSFSR” is levied in the 
form of an admissions tax on the price of tickets: 
5 per cent, for drama, lectures, etc.; 10 per cent, for 
operettas, concerts, circuses, merry-go-rounds, etc. ; 
30 per cent for dancing; 60 per cent, for horseraces 
with a totalizator (30 per cent, for horseraces without a 
totalizator). Bids in the totalizator are taxed 5 per 
cent. There is no tax on admissions to operas, 
collective or state farm theatres, or symphonic and 
chamber concerts. Some state ‘theatres, according 
to a special list, school, army and children’s theatres 
are exempt. The tax is collected in favor of local 
budgets, but 36 per cent of all collection goes to the 
Red Cross Society. 


(b) Tax on Motion Picture Theatres 


The tax on motion picture theatres is levied as a 
turnover tax on the total amount of collected admis- 
sions: ®° (1) in cities, 35 per cent; (2) clubs (such 
exist only for laborers, employees, etc.): in cities, 
30 per cent; in villages, 20 per cent; (3) temporary 
or itinerant movies in villages, 10 per cent. The follow- 
ing are exempt: movies for children and picture shows 
with an admission fee of not more than 50 copecs; 
picture shows of scientific, educational, etc., character, 
where the admission fee does not exceed 1 ruble; 
picture shows in houses of the Red Army exclusively 
for members of the army. The tax is collected in 
favor of the local budgets, but ten per cent of the 
proceeds goes to the Red Cross and Red Crescent 
Societies. Clubs using films pay for their use 30 
per cent of net admission receipts (minus the admis- 
sion tax).81. Admission prices are regulated; all net 
profit received by state motion picture theatres (and 
50 per cent of profits from theatres belonging to 
other organizations) goes to a Movie Development 
Fund.*? 


(c) Market Admission Tax 


When in 1932 a shortage of food supply in the 
cities became manifest, the government allowed the 
collective farms and their members and individual 
toiling peasants to sell certain kinds of their agri- 
cultural produce (baked bread, meat, fowl, eggs, 
milk products, vegetables, fruits and the like) 





7% Sobr. Uzak. RSFSR 1936, No. 9, Art. 55 and 1935, No. 14, Art. 
153; cf. 1926, No. 92, Art. 668 § 73f. Regulation of July 14, 1936 
(FKB 1936, No. 25/26, p. 13). The list of exempt theatres is in 
FKB 1936, No. 33, p. 16 and 1937, No. 5, p. 28. 

%®S. Z. 1935, No. 7, Art. 5; 1935, No. 14, Art. 155. 

81 Sobr. Uzak. RSFSR 1935, No. 18, Art. 181. 

® Sobr. Uzak. RSFSR 1934, No. 37, Art. 234. Regulation in FKB 
1935, No. 16, p. 10. An All-Union (Federal) Committee of Kinema- 
tography is created by the law of March 23, 1938 (S. P. 1938, No. 13, 
Arts. 81 and 82) for the improvement of the ‘‘chaotic, costly and 
wasteful’’ work of the existing film producing boards. 
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directly to the public (i. e., without any intermedi- 
aries) in specially designed market places and the 
levying of any tax on this kind of trade was pro- 
hibited. For keeping the local markets in clean order 
a local market admission tax was authorized, how- 
ever, which cannot surpass: 1 ruble for each cart; 
20 copecs for each person selling his products; 1 
ruble for a head of big cattle and 50 copecs for a 
head of small cattle, for each market day.** The 
same tax must be paid by city population selling 
its agricultural products (milk products of their 
cows, fruits and vegetables of their orchards) and 
toiling agricultural artisans selling their produce. 
It is permitted to members of nearby collective farms 
and to local toiling peasants to sell their agricultural 
produce at railroad stations and landing places from 
hand, hawker trays or stands free from tax." 


The agricultural tax is not increased for collective 
farms and for members of collective farms for selling 
their products in such markets and for individual 
peasants the income derived from such sales is assessed 
at not more than 30 per cent of total amount sold. 
Collective farms organizing special shops for this 
kind of trade pay a sales tax of 3 per cent and are 
not permitted to charge higher prices than charged 
by similar governmental shops. 

The administration of all city markets and the 
levying of the market admission tax is now entrusted 
to local agents of the Commissariat of Trade.*® The 
development of this market trade has greatly helped 
to overcome serious food shortages in the cities in 
recent years and with the abolishment of food cards 
the city population was able to procure the most 
essential food products at much more reasonable 
prices than it would have been otherwise. Once 
more the reversal to “bourgeois” methods has saved 
the nation from slow starvation under a pure social- 
ist regime. It should be noted that collective 
farmers and individual peasants have been permitted 
to sell baked bread, flour and grain on city markets 
or railroad stations only after the whole region (i. e., 
krai or oblast) to which they belong, has fully de- 
livered all compulsory quotas and made the neces- 
sary reserves for future sowing. As soon as all 
deliveries are fulfilled a special solemn government 
proclamation gives permission to peasants of the 
region to sell bread and flour and grain to the popu- 
lation at the established local city and village mar- 
kets.°° The great advantage of being permitted to 
sell more or less freely bread, flour and grain was 
so attractive that it greatly stimulated the compul- 
sory deliveries! 


In no case may private traders, middlemen or 
speculators be permitted to do any of this kind of 
trade and they should be “eradicated by all means.” 
The market admission tax cannot be received from 
them and they must be denounced to the police for 
criminal prosecution. 





83S. Z. 1932, No. 38, Art. 233; 1935, No. 41, Art. 353; 1936, No. 7, 
Art. 65. 


4S. Z. 1935, No. 41, Art. 353. Regulation in FKB 1935, No. 24, 
p. 9. 

%&S. Z. 1936, No. 7, Art. 65; 1935, No. 41, Art. 353; FKB 1935, 
No. 7, p. 14. 

%6 See, for instance, the proclamation of November 29, 1935, signed 


by the Chairman of Commissars USSR Molotov and by Stalin in the 
Pravda, December 2, 1935, for the Moscow and some other regions. 
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Trade from Hand 


Private persons who wish to sell their used wear- 
ing apparel or new articles occasionally (and not as 
a profession, since peddling is forbidden) may do so 
at the official city markets from hand on condition 
of presenting their passport, paying the regular ad- 
mission tax of 20 copecs and receiving a special 
permit “to sell from hand.” Any sale without re- 
ceiving this permit is punishable according to Art. 
105 of the Criminal Code.*? At the same time it is 
strictly forbidden to all such sellers to ask for a 
higher price than is charged for similar articles in 
local state and cooperative shops and the local trade 
inspectors are ordered to exercise the “strictest con- 
trol” in this respect, prosecuting offenders accord- 
ing to Arts. 105 and 107 of the Criminal Code. On 
the other hand, the population is given an opportu- 
nity to sell their used wearing apparel and other 
personal effects to special government shops, which 
have been opened lately in large numbers over the 
country. A sales tax of one per cent is charged on 
articles so bought by the government shops at fixed 
prices, or 5 per cent for articles taken by the shops 
on commission (for resale to the public) and 20 per 
cent tax on antiques. The shops in their turn are 
not permitted to resell non-used articles bought 
from the population at prices different from the 
official retail prices for articles of the same kind and 
charge more than 5-15 per cent (30 per cent tor 
antiques ) for their service of selling on commission.* 


(d) Tax on Gold and Platinum Diggers 
State undertakings and cooperatives digging gold 
and platinum pay, in lieu of all other state and 
local taxes, fees and dues, a tax of 2 per cent of 
the value of digged gold and platinum in favor of 
the local budget and 3 per cent in favor of the dis- 
trict budget.*® 


(e) Fishery Tax 

State fisheries and fishermen’s collectives pay, in 
lieu of all other taxes, a unified single fishery tax, 
amounting, as a rule, to 3 per cent of the value of 
the catch. Individual fishermen delivering their 
catch by special contracts to the government pay 
a tax of 6 per cent; fishermen-kulaks (they are given 
definite assignments which they must fulfil) pay a 
tax of 12 per cent and they are not relieved from 
any other taxes (e. g., income tax).® Fisheries in 
convention waters are regulated by international 


agreements and do not come under the rules of the 
fishery tax. 





% Rules issued by the Commissar of Trade of July 20 and 21, 
1936 (FKB 1936, No. 33, p. 20f.). It should be noted that the tax 
is only 20 copecs (4 cents in U. S. currency per day), whereas the 
penalty provided for in Art. 105 of Criminal Code is compulsory 
labor up to one year or a fine up to 2000 rubles ($400); penalty 
provided for in Art. 107: imprisonment up to one year together with 
confiscation of property, in whole or in part, or without confisca- 
tion; if done in connivance with others, imprisonment up to 3 
years with confiscation of all property. 

58S. Z. 1936, No. 55, Art. 435. Regulation concerning such shops 
and the kind of articles bought see FKB 1936, No. 7, p. 20 and 
No. 35/36, p. 29. There have been complaints in the Soviet press 
that the official shops are unfair and offer arbitrary prices: a 
reader in the Vechernaya Moskva of October 6, 1936, writes that 
for his used suit he was offered prices ranging from 220 to 360 
rubles ($44 to $72) and he resents such arbitrariness. 

8S. Z. 1932, No. 59, Art. 349; 1933, No. 36, Art. 207; 1936, No. 56, 
Art. 437. 

*S. Z. 1932, No. 78, Art. 478; 1930 No. 24, Art. 260 and No. 47, 
Art 484; 1931, No. 13, Art. 127. Cf. S. Z. 1935, No. 50, Art. 420. 
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(f) Tax on Mining 


Only common minerals like sand, gravel, clay, stone, 
chalk, etc., are subject to a tax on extraction for each 
metric ton (or cubic meter) in favor of the local 
budgets. The tax varies according to the status of 
the extractor and the kind of mineral. For instance, 
in RSFSR for each ton of gravel pay: state enter- 
prises, 8 copecs; codperatives, 12 copecs; private 
persons, 24 copecs.** 


(g) Visitors of Health Resorts 


Visitors at health resorts pay during the cure 
season a passport registration fee of six rubles in 
some of the chief health resorts such as Kislovodsk, 
Sochi, Yalta, etc., and four rubles in other health 
resorts.*? It should be noted that admission to health 
resorts and their sanatoria is restricted, and only a 
limited number of people have a chance to find 
accommodation. Preference is given to stakhanovets 
(factory workmen with particularly high record and 
efficiency) and to outstanding workmen after 2-5 
years of service. They are adjudged by local branches 
of trade unions free or partly free “passes” (putyovka) 
to sanatoria and health resorts, if medical examina- 
tion indicates, and the cost of their treatment is 
defrayed by the Social Security Board or Trade 
Union funds. The cost of a monthly (30 days’) 
“pass” is from 770 to 900 rubles ($154 to $180). 
Workmen and employees insured by the Social Se 
curity (cf. below) who formerly received passes to 
resthouses free, now, since September 1, 1936, must 
pay at least 20 per cent of the cost of a “pass.” Ex- 
pectant mothers and mothers nursing their babies 
may be relieved of the 20 per cent cost of a “pass.” * 
Members of families have much fewer chances to 
be admitted to health resorts. Children of workmen 
and officials may be sent to “pioneer” (Soviet scouts) 
camps at the cost of “director’s funds” (see above) 
or trade union funds only and it is forbidden to use 
any other funds for this purpose. 


Tax on Visitors of Summer Resorts 


Adult visitors coming for the summer to suburban 
summer resorts in the Moscow and Leningrad re- 


1 List of minerals in Sobr. Uzak. RSFSR 1928, No. 133, Art. 871; 
Sobr. Uzak. RSFSR 1932, No. 41, Art. 182. Regulation: FKB 1935, 
No. 29, p. 11. 

2S. Z. 1936, No. 24, Art. 221. Sobr. Uzak. RSFSR 1936, No. 15, 
Art. 101. 

*3On the rules concerning distribution of ‘‘passes’’ see FKB 
1935, No 24, p. 25; No. 31, p. 31; No. 36, p. 36; 1936, No. 13, p. 39 
(cost of transportation; Social Security pays part of the trans- 
portation cost, if the insured receives a salary less than 600 
rubles a month); 1935, No. 25, p. 39 (members of families). The 
complicated red-tape rules of granting leaves to workmen and 
employees for treatment in a sanatorium are given in S. Z. 1937, 
No. 53, Art. 225 and Regulation of April 15, 1938 (FKB 1938, No. 
13, p. 23). Great irregularities and even speculation with ‘‘passes’’ 
are revealed in the Soviet press: for instance, teachers unable 
to pay high price for a ‘‘pass’’ are selling to more fortunate 
comrades (Pravda, July 26, 1938). Those who receive simple 
kursovkas (‘‘passes’’ for visiting health resorts without assignment 
to a definite sanatorium) are ‘‘the prey of speculators’’, as 
Izvestia of March 24, 1938 puts it since for a room alone from 
300 to 600 rubles ($60 to $120) per month is charged. Cf. FKB 
1937, No. 16, p. 28 and 1938, No. 21, p. 30 (new regulation of 
medical control). 

*% These are the prices of ‘‘passes’’ in the sanatoria of the 
Central Trade Union Council for 1938 (FKB 1938, No. 1/2, p. 31). 

% Order of the Central Trade Union Council of July 15, 1936 
(FKB 1936, No. 24, p. 30).and of November 10, 1937 (FKB 1937, 
No. 32/33, p. 28). 

%S. Z. 1937, No. 39, Art. 164. 
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eions pay a bungalow tax (dachniy sbor):** work- 
men and employees with monthly wage of 100-200 
rubles, 1 ruble tor the season; others, 2 rubles; for 
toilers, non-members of a trade union, and liberal 
professions, 5 rubles. Workmen and employees with 
wages not over 100 rubles a month and members of 
the Army and their families are exempt. 


(h) Road Building Service 


In rural districts citizens (men of 18-45 years, and 
women of 18-40 years of age) and collective farms 
(for each of their members individually) are liable 
to compulsory road work and must supply for this 
purpose their draught cattle, carts and tools for 
six days every year without receiving any remu- 
neration. Kulaks and citizens of the third category 
(income tax) must work for 12 days every year. 
Penalty for non-compliance is double the cost of 
work non-fulfilled by those liable to do it.® 


(i) Compulsory Service for College Graduates 

Not only is there a universal compulsory military 
service (conscription) in the Soviet Union, but “all 
young specialists graduates from institutions of 
higher learning and professional schools (equivalent 
to high schools) are compelled, for having been 
taught at the cost of the state, to serve during five 
years at the order of the respective Commissariat.” 
In addition they have to do for three years common 
practical work in their respective field. It is forbid- 
den to utilize young specialists not according to 
their specialty and immediately after graduation 
they receive definite appointments. Non-appearance 
of a student after graduation for service at the order 
of the Commissariat is punishable. Tuition is free 
and about 90 per cent of a total of 550,000 students 
in institutions of higher learning receive scholar- 
ships (from 130 to 210 rubles a month)*® and are 
given an opportunity to receive practical training 
in factories, hospitals, railroad shops, etc., during 
their stay at school.?™ 


(j) The Military Tax 


The military tax which was collected from those 
who were considered unworthy of serving in the 
army (traders, kulaks, etc.) instead of active serv- 
ice is abolished from January 1, 1937,1°? and so is also 

(To be continued in next issue) 





* Sobr. Uzak. 1931, No. 28, Art. 260; No. 34, Art. 290 (Leningrad). 

*S. Z. 1936, No. 11, Art. 88. Cf. FKB 1938, No. 1/2, p. 35. 

*S. Z. 1933, No. 59, Art. 356, Izvestia, March 6, 1938. Cf. S. Z. 
1936, No. 34, Art. 308 on institutions of higher learning. Since 
the school reform of 1930 practically all institutions of higher 
learning became professional schools and were subordinated to 
the respective Commissariats. The Commissariat of Finance is 
directing seven Financial-Economic Institutes, one financial Acad- 
emy for preparing specialists of higher rank, a Pedagogical In- 
stitute and 38 financial professional schools. There are enrolled 
over 5000 students in Financial Institutes and about 10,000 pupils 
in professional schools. Cf. my article in Finanzarchiv, 1935 and 
VPF, 1937, No. 20, p. 13. On the list of courses required for 
graduation in the Schools of Economics see FKB 1938, No. 7, p. 31. 

10S. Z. 1937, No. 73, Art. 356. The housing accommodation is 
usually extremely poor, however. The average cost of education 
per student varies from 7,905 to 14,379 rubles ($1600 to $2900) in 
different institutions of higher learning (Budget Debates, 1938 in 
Izvestia, August 12, 1938, p. 4). 

11 See the new decree of March 26, 1938 (S. P. 1938, No. 14, 
Art. 89). 

12S. Z. 1932, No. 7, Art. 41. The tax was described in my book 
Die Finanz-und Steuerpolitik, p. 153. It is abolished by the Law 
of February 17, 1937 (S. Z. 1937, No. 18, Art. 67). 
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a tax on persons who (on class political grounds) 
were deprived of the right to serve as village execu- 
tives (executing official orders and police duties), 
in which capacity the rural population compulsorily 
serves in rotation, men of 18-50 years and women, 
18-45 years of age).** 





Possibilities of the State Personal 


Income Tax 
(Continued from page 625) 


to the conclusion that the extensive mine holdings 
within the state and the income or potential income 
that they produce necessitates a tax system entirely 
different from those used in some of the agricultural 
states or in the industrial centers of the East. 

Without such special studies, probably the best 
conclusion that can be reached at the present time 
is that, although rates appear to be low in a majority 
of the states, the imposition of additional burdens may 
not be made according to a uniform pattern but must 
take into account all the special problems that exist 
in each state and in each state tax system. 

Legislation in 1937 may give some indication of 
what the immediate future holds in store. Five states 
increased their rates and two adopted an income tax 
for the first time.*? Though no states lowered their 
rates three increased their exemption.** Whether or 
not this trend will continue is uncertain but it is 
probably reasonable to expect further increases in 
rates in the next few years. 

The increase in exemption may indicate that, for 
the states at least, it is not advisable to try to tax 
the little fellow under an income tax. This infer- 
ence may be drawn because in the three states 
mentioned the personal exemptions were all well 
below the federal level. 


Taxes on the Steel Industry 


Taxes levied on the steel industry during 1937 
took 42 per cent of the net earnings of the industry 
after all other expenses of operation had been met, 
according to a study presented in a recent issue of 
Investor's America. 

“Total tax payments last year exceeded 169 mil- 
lion dollars, an increase of 65 per cent over the 1929 tax 
bill of 103 million dollars, although 1937 profits were 
only about one-half of those of” 1929—$231,794,000 
last year as against $455,000,000 in 1929. 

“Taxes of the steel industry in 1937 were equiva- 
lent to $330 for each of the 513,000 wage-earning 
employes. These taxes would have provided a 
year’s pay for 108,000 workers. 

“Steel taxes in 1937 represented 15 cents for each 
dollar of the $1,124,445,000 paid to employes, an in- 
crease of 50 per cent in ratio of taxes to payrolls in 
two years.” 





“@ The states increasing their rates were; Georgia, Minnesota, 
North Carolina, Tennessee and West Virginia. The two new 
states are Colorado and Maryland. 

4 Towa, Minnesota and West Virginia. 

1033 Decree of January 25, 1937 (FKB 1937, No. 10, p. 16). Sobr. 
Uzak. RSFSR 1938, No. 1, Art. 2. 

























































































































































































































































































































































































































Association v. Tenancy in Common.—The Stantex Petro- 
leum Co., lessee of an oil and gas lease, sold undivided 
interests therein accompanied by an agreement to drill a 
well on the leased property at its own expense. Oil and gas 
were discovered in paying quantities, and during the taxable 
periods, the assignor, in accordance with provisions of the 
assignments, operated the lease and, as agent for the holders 
of undivided interests, sold the output of the wells and 
distributed the proceeds, less costs of operation, to the 
leaseholders. It is held that the petitioners are not asso- 
ciations taxable as corporations.—Stantex Petroleum Com- 
pany, as Alleged Trustee for Lillie Morse Syndicate No. 2 v. 
Commissioner; Stantex Petroleum Company, as Alleged Trus- 
tee for Lillie Morse Syndicate No. 1 v. Commissioner, Decision 
10,113 [CCH]; Dockets 89531, 89532. 38 BTA —, No. 39. 


Capital Stock Tax—Amendment of Declared Value.—The 
declaration of value of petitioner’s capital stock as con- 
tained in its first capital stock tax return filed on August 
22, 1933, pursuant to sections 215 (f) and 216 (a) of the 
National Industrial Recovery Act, may not be amended 
by a second capital stock tax return filed on September 
28, 1933, within the filing time as extended by Treasury 
Decisions 4368 and 4386. Iilliam A. Webster Co., 37 BTA 
alone contained mineral in merchantable quantities and the 
remainder of the 2,000 acres, but that the entire cost of the 
2,000 acres may properly be used as the basis for depletion 
for 1925 and 1929, since that tract was acquired as an en- 
tirety.—Ohio Valley Rock Asphalt Company, Inc. v. Commis- 
stoner, Decision 10,113-DA [CCH]; Dockets 44970, 61258. 


Memorandum opinion. 


Commissions—Constructive Receipt.—Petitioner was the 
vice president of a corporation which had agreed to pay 
him an annual salary and commissions on sales, the com- 
missions to be computed quarterly and paid during the next 
succeeding month. In 1934, the corporation was not able 
to pay the commissions for the third quarter of the year 
without impairing the successful operation of the business. 
Where the evidence shows that the commissions due peti- 
tioner, who was on the cash basis, were not paid in 1934, 
nor made available to him in any manner, such commissions 
were not actually or constructively received in the taxable 
year and are not includible in his income.—Lou R. Grace v. 
Commissioner, Decision 10,119-A [CCH]; Docket 90011. 


Memorandum opinion. 


Depletion—Valuation of Mining Properties—The Court 
of Appeals for the District of Columbia reversed and re- 
manded [384 CCH { 9016] the Board’s memorandum opin- 
ion “with instructions to consider the testimony already 
taken and such further competent testimony as may be 
offered, to find the facts, and to determine the correct 
amount of the assessment * * *.” On the facts found 
from the new evidence, it is held that the cost of the 2,000- 
acre tract is not to be divided between the 300 acres which 
alone contained mineral in merchantable quantities and the 
remainder of the 2,000 acres, but that the entire cost of 
the 2,000 acres may properly be used as the basis for deple- 
tion for 1925 and ee since that tract was acquired as an 
entirety. —Ohio Rock Asphalt Company, Inc. v. Commissioner, 
Decision 10,113-DA [CCH]; Dockets 44970, 61258. Memo- 
randum opinion. 

Estate Tax.—(1) Decedent (whose death occurred on 
February 7, 1934) executed a trust agreement in 1929, re- 
serving income for life and the right to request trustee 
to draw upon principal for illness and unusual expenses. 
The trust provided that withdrawals should not exceed 50 
per cent of trust. It is held that the trust is irrevocable 
as to one-half of the trust, which is not includible in dece- 
dent’s estate under Sec. 302 (c), 1926 Act; it is held, further, 
that irrevocable transfers were made prior to March 3, 1931, 
effective date of amendment to Sec. 302 (c), so that the 
trust is not taxable because ' reservation of income for 
life. Hassett v. Welch, 303 U.S. 303 [384 CCH 7 9140). 

(2) Decedent created a ta in 1932 out of securities 
taken out of 1929 trust and reserved income for life. It is 
held that this was a new trust and is taxable under Sec. 
302 (c), 1926 Act, as amended March 3, 1931. 

(3) Decedent had a life interest in two trusts, with gen- 
eral power of appointment. Donor of power provided 
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that corpus of trusts should go to decedent’s children in 
default of exercise of power. Decedent’s two children were 
living at death of donor of power and survived decedent, 
who exercised the power, giving one-half of the trusts to 
a daughter and the other half to an adopted son, excluding 
her own son. The daughter had a vested remainder interest 
in one-half of each trust under the laws of New York. It 
is held, upon authority of Helvering v. Grinnell, 294 U.S. 153 
{35-1 uste § 9107], that the daughter took under the will 
of donor of power, and nothing passed to her under the 
power which she did not have before. Her share is not 
taxable to the estate of decedent under Sec. 302 (f), 1926 
Act, but the share received by the adopted son passed to 
him under the power and is taxable. 

(4) Decedent had a life interest in a trust created by her 
father in 1904 (before federal estate tax law), with general 
power of appointment. Donor of power provided that the 
trust should go to decedent’s children “then living” in 
default of exercise of power. Decedent exercised the power, 
appointing a daughter and several strangers. Under the 
law of Massachusetts the daughter had a vested remainder 
interest in the corpus of the trust and received no addi- 
tional property by virtue of the exercise of the power. 
Therefore, the share of the trust received by the daughter 
was not includible in the decedent’s gross estate under Sec. 
302 (f), 1926 Act. Shares of the trust which passed, under 
decedent’s general power of appointment, to strangers and 
to decedent’s executors for stated uses were part of his 
gross estate. 


(5) Commissioner allowed only $1,614.50 as a deduction 
for funeral expenses. On the basis of the facts stipulated, 
it is held that the estate is entitled to a total deduction of 
$6,221.50.—James C. Webster and Baronig Baron, Exrs., Es- 
tate of Lisa W. Sandford v. Commissioner, Decision 10,115 
[CCH]; Docket 83466. 38 BTA —, No. 40. 


Estate Tax—Annuities.—The decedent, with her daughter, 
as joint annuitant, entered into a single premium annuity 
contract with the Sun Life Assurance Co. which provided 
for the payment of an annuity to the decedent, if living, 
otherwise to her daughter, and for the payment of a 
principal sum upon the death of the survivor to children of 
the daughter, equally, otherwise to S, another daughter of 
the decedent, if living, otherwise to her children if any, 
equally, otherwise to the estate of the decedent. The de- 
cedent paid the premium and reserved no right to change 
the beneficiaries. The contract provided that the contract 
might be surrendered to the company at any time, provided 
there was “no legal restriction to the contrary,” for an 
amount equal to the principal sum and that the company 
would advance to the annuitants “upon proper assignment” 
of the policy any amount not exceeding the cash surrender 
value. The decedent was survived by her daughter, who 
iS nOW receiving annuity payments under the contract. It 
is held, (1) that the contract does not represent a transfer 
intended to take effect in possession or enjoyment at or 
after the death of the decedent and its commuted value 
may not be included in her estate under section 302 (c) of 
the Revenue Act of 1926; and (2) that the decedent re- 
served no power, alone or in conjunction with any person, 
to alter, amend or revoke the contract, or change the 
beneficiary and its commuted value may not be included 
in her gross estate under section 302 (d) of the Revenue 
Act of 1926.—Hariot Reynolds Schultz et al., Exrs., Estate of 
Marie B. Reynolds, Deceased v. Commissioner, Decision 10,084 
[CCH]; Docket 81060. 38 BTA —, No. 10. 


“First-i in, First-out” Rule—Applicability—tThe “first-in, 
first-out” rule is applicable in determining the cost basis 
of stock sold in 1933. 22,233 shares of stock were deposited 
with a trust company as collateral for a loan, and during 
the year 1933 the decedent sold 10,000 shares of this stock, 
executed and delivered blank powers of transfer, and in- 
structed the trust company to make delivery out of the 
stock held by it. 3,500 of the shares were identified, but 
the remainder were unidentifiable, and the Commissioner 
properly applied the “first-in, first-out” rule—John B. 
Wootten and Effa Wootten, Exrs., Estate of R. K. Wootten, 
Deceased v. Commissioner, Decision 10,113-B [CCH]; 
Docket 87879. Memorandum opinion. 
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Appellate and Lower Courts 


Deductions on Purchase of Subsidiary’s Bonds.—Peti- 
tioner in 1927 acquired all the assets of its wholly owned 
subsidiary in consideration of the delivery to it of all the 
subsidiary’s capital stock and the assumption by it of all 
of the subsidiary’s indebtedness. This was done under a 
Pennsylvania statute sometimes referred to as permitting 
a “short form of merger’, It is held that the acquisition 
by petitioner of the assets of its subsidiary under the statute 
was a purchase and not a merger. Petitioner in 1928 retired 
bonds issued by its former subsidiary, and deducted from 
its gross income the unamortized discount and expense 
incurred in the issuance of such bonds. It is held, following 
Metropolitan Edison Co. v. Com., that inasmuch as a merger 
rather than a sale was involved, the deductions were 
allowable. 

Reversing Board of Tax Appeals decision, 36 BTA 467, 
CCH Dec. 9743, reported at 374 CCH J 7243.—U. S. Circuit 
Court of Appeals, Third Circuit, in Pennsylvania Water and 
Power Company v. Commissioner of Internal Revenue. 
No. 6678, March Term, 1938. 

< * 


Where petitioner, in 1928, acquired the assets of four 
subsidiaries under a Pennsylvania ‘short form of merger”, 
assuming their debts and returning their stock, the un- 
amortized bond discount and expense of subsidiaries’ bonds 
was deductible in 1928 by the parent upon retirement of 
the bonds. Similar deductions were allowable in 1927 as 
to a subsidiary’s bonds retired, where the procedure in 
taking over a subsidiary was substantially that under the 
“short form statute”, but not actually under it. 


Reversing, on these issues, Board of Tax Appeals deci- 
sion, 35 BTA 1110, CCH Dec. 9654.—U. S. Circuit Court of 
Appeals, Third Circuit, in Metropolitan Edison Company v. 
Commissioner of Internal Revenue. No. 6612, March Term, 
1938. 


Gains from Sale of Farm Loan Bonds.—Gains derived 
in 1931 from the surrender or sale of farm loan bonds 
purchased under the Federal Farm Loan Act of 1916 con- 
stituted taxable income notwithstanding the provision of 
the Act that the income from such bonds shall be exempt 
from federal taxation —U. S. District Court, Northern 
District of California, Southern Division, in Ashley Oliver 
Stewart v. United States. Mary Woods Stewart v. United 
States. Law Nos. 20379-S and 20380-S. 


Lessee’s Improvements Not Income to Lessor.—Where, 
in 1929 and 1930, lessee under a long-term lease voluntarily 
made expenditures of $134,164.40 on a theatre building 
erected by lessor, no part of such expenditures represented 
taxable income to the lessor in 1932. The Court also indi- 
cates that no income was taxable to the lessor in 1933 upon 
forfeiture of the lease by the lessee.—U. S. District Court, Dist. 
of Colorado, in The Fifteenth Street Investment Company v. 


es Nicholas, Collector of Internal Revenue. Law No. 
9. 


Lien of Tax.—Where land of a Louisiana decedent was 
sold by the sheriff incident to probate proceedings, plaintiff 
is entitled to a judgment ordering the cancellation of the 
Government’s lien or the effect of the Government’s claim 
for tax deficiencies, and the claim of the Government should 
be referred to the proceeds of the property in the hands 
of the Probate Court inasmuch as the Government has 
submitted itself to the jurisdiction of the State Court by 
fling its claim in probate proceedings—U. S. District 
Court, Western Dist. of Louisiana, Shreveport Division, in 
Lamont Seals, Exr., Estate of Mrs. Hazel Shaw Wheeler v. 
United States. In Equity, No. 690. 


_ Liquidation of Controlled Corporation—Taxable Gain.— 
Plaintiff was taxable on gain from the 1929 liquidation of a 
controlled corporation. Court holds without merit the 
contentions (1) that the corporate entity should be disre- 
garded and that plaintiff and the corporation should be 
regarded as one person; (2) that no gain should be recog- 
nized beause the dissolution was the mere reversal of a 
tax-free transfer to a controlled corporation—U. S. Dis- 


Court Decisions 


trict Court, Dist. of Delaware, in Helen Baer Coxe v. 
Wallace S. Handy, Collector of Internal Revenue, District of 
Delaware. No. 1. March Term, 1933. 


Liquidation Loss—Year Deductible——Taxpayer in 1932 
received a liquidation distribution consisting of assets and 
a certificate entitling him to a proportionate interest in 
cash retained in excess of that required for taxes and ex- 
penses of dissolution. The certificate had a fair market 
value when received and was paid in 1934. It is held that 
the loss from the liquidation was deductible in 1932, not 
1934. 

Affirming Board of Tax Appeals decision, 36 BTA 314, 
Dec. 9712, reported at 374 CGH J 7212.—U. S. Circuit Court 
of Appeals, Second Circuit, in Commissioner of Internal 
Revenue v. Beekman Winthrop. 


Loss from Stock Sale—Bona Fides.—The finding of the 
Board of Tax Appeals that stock transactions were bona 
fide and that the loss on a sale in 1932 was deductible, was 
warranted. The taxpayer corporation, on December 29, 
1932, sold certain securities to another corporation at mar- 
ket, and on February 4, 1933, repurchased at market (except 
that 200 shares were purchased at one point above market). 
The 1932 sale was held to be a real sale in which title 
passed, and the fact that the purpose of the sale was to 
reduce income taxes was held not to condemn it. The 
“wash sales” provisions of the 1932 Act are inapplicable. 
The Board further found that repurchase was not con- 
sidered until the 30-day period following the sale had 
elapsed, and that there was no particular reason for the 
repurchase. Dissenting opinion filed. 

Affirming Board of Tax Appeals memorandum decision. 
—U. S. Circuit Court of Appeals, Third Circuit, in Commis- 
stoner of Internal Revenue v. W. F. Trimble & Sons Company. 
No. 6443, October Term, 1937, 


Loss from Stock Sale—Trust.—Percy C. Madeira created 
a trust for the benefit of his wife and children. The trust 
instrument contained a provision granting the trustees 
(sons of the grantor) absolute discretion in the investment 
of its corpus. Immediately after the trust was created, the 
only asset (cash) of the trust was almost entirely used in 
the purchase of certain stock from the grantor who thereby 
claimed a loss. The Court holds, in favor of the taxpayer, 
that the Board’s finding of fact that the transaction was a 
gift was not warranted. 

Reversing Board of Tax Appeals decision, CCH Dec. 
9741, 36 BTA 456.—U. S. Circuit Court of Appeals, Third 
Circuit, in Percy C. Madeira and Wife, Elise D. Madeira v. 
Commissioner of Internal Revenue. No. 6686, March Term, 
1938. 


Ordinary Dividend v. Liquidating Dividend.—Dividend 
of $162.50 per share, though greatly in excess of any pre- 
vrously paid dividend, was not a distribution in partial 
liquidation, as the evidence fails to indicate that there was 
any intention to dissolve the corporation. Statement in 
the resolution that the distribution was made out of surplus 
existing on and before March 1, 1913, did not make the 
distribution nontaxable, where the evidence did not disclose 
that the earnings after March 1, 1913, reduced by distribu- 
tions since 1913, were nonexistent or insufficient to absorb 
the extraordinary dividend in question. 

Affirming Board of Tax Appeals memorandum decision. 
—U. S. Circuit Court of Appeals, Eighth Circuit, in Mrs. 
Jennie E. Tate v. Commissioner of Internal Revenue. Jennie 
E. Tate, Exrx., Last Will and Testament of Frank R. Tate, 
Deceased v. Commissioner of Internal Revenue. Nos. 11,109 
and 11,110, May Term, 1938. 


Professor’s Salary—Taxability—Compensation of assist- 
ant professor in the Department of Agriculture of the Uni- 
versity of Minnesota for 1935 was not exempt as to the part 
paid from funds furnished by the Federal Government 
under the Smith-Lever Act. The taxation of such pay- 
ments does not place an unconstitutional burden on the 
State. The departmental regulation exempting such com- 
pensation prior to 1934 was contrary to the law.—u. S. 
District Court, Dist. of Minnesota, Third Division, in E. A. 
Hanson v. J. R. Landy, Collector of Internal Revenue, Dist. 
of Minnesota. Law No. 2912. 
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Purchase of Sheriff’s Certificate for Real Property— 
Taxpayer on Cash Basis—Deductions Disallowed.—Tax- 
payer on cash basis who bought a sheriff’s certificate for 
Minnesota real property in August, 1933, and paid the 1933 
taxes in 1934, may not deduct the amount as taxes paid in 
1934, since such amount is by Minnesota law a lien on 
May 1, 1933, and is to be regarded as part of the cost 
of the property. 


Affirming Board of Tax Appeals decision, 36 BTA 593, 
CCH Dec. 9764.—U. S. Circuit Court of Appeals, Eighth 
Circuit, in Carl K. Lifson, Admr., Estate of Benjamin Lifson, 
Deceased v. Commissioner of Internal Revenue. No. 11,105, 
May Term, 1938. 


Release of Liability—Dividend Income.—Taxpayer did 
not realize taxable income from compromise payment made 
by the corporation of which he owned one-fourth of the 
stock, which payment had the effect of releasing taxpayer 
from heavy claims which had been made against him, the 
three other shareholders, the corporation and a trust. 
Merely to escape from a contested money claim by the 
action of others does not make a person subject to tax as 
though he had received an income. Dissenting opinion filed. 


Reversing Board of Tax Appeals decision, 36 BTA 604, 
CCH Dec. 9768.—U. S. Circuit Court of Appeals, Eighth 
Circuit, in Rose G. Ruben, et al., Exrs. v. Commissioner of 
Internal Revenue. No. 11,100, May Term, 1938. 


Reorganization in 1929—Basis of Depreciation.—In a re- 
organization in‘1929, petitioner (a newly created corpora- 
tion) acquired the assets of four other corporations by 
issuing preferred and common stock to the transferors. In 
addition thereto, some of each class of stock was sold to 
the public with result that the shareholders held more than 
80% of the common stock, which had all the voting power, 
but less than 80% of the combined preferred and common 
shares. The Court holds that section 113 (a) (7) of the 
1928 Act is applicable and petitioner’s basis for depreciation 
in 1931 is the same basis as in the hands of the transferors. 
As to the effect of the assumption of the debts of the con- 
stituent companies, the Court states: 


“The taxpayer also seeks to raise its basis by the amount 
of the debts of the constituent companies which it assumed. 
Its theory is that this was the equivalent of payment under 
the ruling in United States v. Hendler, 58 S. Ct. 655, and that 
§ 113 (a) (7) added such increases. Aside from the fact 
that the point was raised for the first time in this Court, 
the record does not show that any of the assumed debts 
were paid during the year 1929. To assume the debts of a 
company is not to pay ‘property or money’ to the promisees.” 

Affirming Board of Tax Appeals memorandum decision. 
—U. S. Circuit Court of Appeals, Second Circuit, in Bick- 


ford’s Inc. v. Guy T. Helvering, Commissioner of Internal 
Revenue. 


Reorganization Not Effected—Taxable Exchange of 
Stock.—Where Storage Company in 1929 changed its 3,500 
shares of a par value of $100 each (90 per cent of which 
were owned by taxpayer and his wife, and 10 per cent by 
junior officials) to 50,000 no par shares, and then exchanged 
its “investment assets” for all of the shares of newly organ- 
ized Investment Company, and taxpayer and his wife 
exchanged their Storage Company shares for Investment 
Company shares, no shares of the latter being issued to the 
other Storage Company stockholders, there was not a tax- 
free transfer under Sec. 112(b)(3) of the 1928 Act, because 
there was not a statutory “reorganization” but rather a 
transaction for the benefit of taxpayer and his wife, who 
were taxable on the gain from their transfers—U. S. Dis- 
trict Court, Dist. of Colorado, in Robert IV. Weicker v 


. 


rank IV. Howbert, Collector of Internal Revenue. No. 10463. 


Reorganization under Sec. 77B, Bankruptcy Act— 
Exploratory Search.—The tax claims of the United States 
for the years 1927-1929, and 1933-1935, being in excess of 
the value of the debtor’s assets, the instant Court upholds 
the District Court, on a plea by the Government, in order- 
ing an exploratory search where the record indicates that 
it may result in the recovery of additional assets for the 
debtor. 

Affirming District Court decisions reported at 384 CCH 
 9256.—U. S. Circuit Court of Appeals, Third Circuit, in 
In the Matter of Eastern Utilities Investing Corporation, 


October, 1938 


Debtor. Eastern Utilities Investing Corporation and Associated 


Gas and Electric Company v. United States. No. 6792, March 
Term, 1938. 


Reorganization v. Taxable Exchange.—Taxable exchange 
occurred where taxpayer, in 1929, in disposing of his stock 
in a manufacturing company, organized two new com- 
panies, to one of which he and his family transferred their 
shares in the manufacturing company for the new stock. 
The new company then borrowed $600,000 from a bank by 
giving the stock of the manufacturing company as collateral 
and with the $600,000 it bought U. S. bonds, which it trans- 
ferred to the second new company for its stock which was 
issued to taxpayer and his family. The manufacturing com- 
pany assumed the first company’s $600,000 indebtedness, 
paid it, and acquired its own stock which had been held 
by the bank as collateral. Jt also made a comparatively 
small cash adjustment with taxpayer and his family. It is 
held that there was not sufficient continuity of interest to 
constitute a reorganization. 

Affirming Board of Tax Appeals memorandum opinion. 
—U. S. Circuit Court of Appeals, Seventh Circuit, in Lem 
E. Hendee v. Commissioner of Internal Revenue. No. 6463, 
October Term, 1937, April Session, 1938. 


Repealed Dividend Tax under NIRA—Burden of Proof. 
—Where a resolution of the taxpayer corporation, passed 
prior to June 16, 1933, the effective date of the NIRA, 
ordered that dividends be paid out of cash realized for 
cotton-storage charges, as the stored cotton was realized 
upon, and where dividends were paid after the basic date, 
the burden of proof was upon the taxpayer to establish 
that the assets referred to in the resolution were converted 
into cash and were the assets from which dividends were 
paid. Having failed to maintain such burden, the Court 
holds that the dividends were subject to tax.—U. S. Dis- 
trict Court, Jackson Division of the Southern Dist. of 
Mississippi, in Greenwood Compress and Storage Company v. 
Eugene Fly, Individually and as Collector of Internal Revenue. 
Law No. 7975. 


Repealed Dividend Taxes under NIRA—Prior Declara- 
tion.—Petitioner’s directors passed a resolution on or about 
January 16, 1933, before the effective date of the NIRA, 
which provided that a dividend of % of 1 per cent (or 
more) be paid monthly during 1933. It is held that the 
resolution created a debtor and creditor relationship be- 
tween the petitioner and its stockholders, and dividends 
paid thereunder during June to December are not subject 
to tax under section 213 of the NIRA.—U. S. District Court, 
Dist. of Oregon, in Western Cooperage Company v. James 
W. Maloney Collector of Internal Revenue, District of Oregon. 


Sale of Stock Purported—Fraud.—Alleged sale of stock, 
in 1928, to petitioner’s brother-in-law at a loss of $385,843.66, 
is held to have been a sham rather than a bona fide sale. 
The imposition of the fraud penalty is sustained, and assess- 
ment may be made without regard to the statutory limita- 
tion period. On his return for 1919, petitioner had claimed, 
and was allowed, a loss of $673,625.78 on shares of the 
same class of stock, on his affidavit that the stock was 
worthless in that year. The 1928 purported sales price 
apparently was never paid. On the 1928 return, this loss 
was combined, on the schedule of stock transactions with 
sales of stock of another corporation at a gain of $411,073.62, 
only the net gain of $25,229.96 being reported on one line. 
The explanation, that this was done for lack of space, is 
inconclusive. 

Affirming Board of Tax Appeals decision, 36 BTA 44, 
Dec. 9669, reported at 374 CCH J 7169.—U. S. Circuit Court 
of Appeals, Seventh Circuit, in Sol H. Goldberg v. Commis- 
stoner of Internal Revenue. No. 6590, October Term, 1937, 
April Session, 1938. 


Worthless Stock.—After the Atlantic Mercantile Com- 
pany, Inc., became insolvent in 1930, taxpayer, who owned 
preferred and common stock therein, personally guaranteed 
some of the company’s loans, loaned it stock on which it 
borrowed money, and in 1931, endorsed company notes in 
settlement of litigation against it. It is held that the stock 
became worthless in 1930 at which time taxpayer sustained 
a deductible loss.—U. S. District Court, Eastern Dist. of 
Pennsylvania, in Daniel Gimbel v. Walter J. Rothensies, Col- 
lector of Internal Revenue, First District of Pennsylvania. 
No. 19904, March Term, 1937. 
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